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FOREWORD

This history begins where Tobe Arvola's excellent little
history "Regulation of Logging in California, 1945 -~ 1975" left
off. 1974 and 1975 had been tumultuous years, as Tobe related,
and he suspected that more strife lay ahead. How right he was!
The relative length of these two histories illustrates that
rather graphically, although I have to admit I'm a bit more wordy
than Tobe was.

The title I chose for this book is based on the two
certifications around which, by far, the largest part of the
story of these thirteen years revolved. The first was the
certification of the Timber Harvesting Plan (THP) preparation and
review process as a "Functional Equivalent" of an Environmental
Impact Report (EIR). This certification came at the very
beginning of the story; indeed it was mentioned prominently by
Tobe Arvola at the end of his history. Nevertheless, that
certification has come under continual attack, and its retention
motivated many of the decisions of both the Board of Forestry and
the Department of Forestry and Fire Protection (CDF). Many
decisions undoubtedly would have gone other ways but for the
threat of decertification.

The second was the certification of the entire Forest
Practice program as "Best Management Practices"™ for the reduction
of non-point source water pollution. That certification came
very near the end of the thirteen years. Again, it provided an
impetus for decisions made by the two forestry agencies that they
might have preferred to make differently. Side plots abound
throughout the story, but these two certifications stand like two
telegraph poles with the basic message suspended between themn.

In telling this story I have elected not to use a
chronological arrangement. The story is so complex that the
larger picture would be lost in the maze of interactions that
took place. In so doing I have run the risk of over-
simplification. Obviously, many decisions in one arena were
made on the basis of decisions made in other arenas that on the
surface had no direct bearing on one another. In a few places
I've tried to point out some of the more obvious connections. 1In
many others the reader will simply have to infer the connections.
They shouldn't be too hard to pick out.

I have tried to be as objective as possible and have tried
to "call it as I saw it." Nevertheless, readers will surely
sense a bias favoring CDF. As the agency usually caught in the
middle between fiercely contending forces, CDF reactions came
somewhere in the middle most of the time. That doesn't
automatically make them the best actions every time, but
statistically speaking, they're usually going to be closer to the
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right choice than most of the other possibilities.

Moreover, I'm proud of my association with as fine a group
of dedicated professional people as you'll ever find anywhere.
These people, with all their human frailties, have tried hard to
do right by the forest and its environment, and by all the
citizens of the State of California who pay for their services.
I make no apology for that kind of bias, if it shows.

I have tried to offend no one, but honesty has compelled me
to tell the story as it happened, at least as it appeared to me.
Not everyone comes out always looking especially heroic,
including myself. I will apologize for any possible offense that
might occur, and I hope that my motivation for objectivity might
be understood even if I might not be forgiven personally.

This story has obviously been told from a personal
viewpoint. My point of observation was a pretty good one,
however, in that I was present as an observer almost continually
from before 1976 through the end of 1986. From time to time, I
also participated in certain aspects of the story. I have relied
heavily upon my own recollection and have related a few events
that to the best of my knowledge have never been documented
anywhere else. A few other events came from the memories of
other persons who were present. Most of the story, however, was
gleaned from a review of the minutes of board meetings. I have
made no attempt to document those references because to have done
so would have made the footnotes longer than the story.

Published references have been noted where pertinent.

Edward F. Martin,
March 13, 1989
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Chapter 1
CEQA AND FUNCTIONAL EQUIVALENCY

1976 began with a promise of relative peace on the Forest
Practice front. The previous year had been extremely hectic, as
Toivo F. "Tobe" Arvola has so eloquently described in his book
"Requlation of Logging in California, 1945 - 1975."1 The
decision of Judge Arthur B. Broaddus in NRDC v. Arcata National
had thrown the timber industry and its regulators into turmoil.
That landmark decision ruled that the Z'berg-Nejedly Forest
Practice act of 1973 was subject to the California Environmental
Quality Act, or "CEQAY" (pronounced "see-kwa') as most persons
call it. New legislation had passed to soften the blow, and,
although not everyone was comfortable with the new situation, the
readjustments had begun.

CERTIFICATION

SB 707, authored by Senator Randolph Collier, added Section
21080.5 to CEQA in the Public Resources Code, making it the most
important bill to emerge during 1975. The new section
specifically authorized in law what Governor Jerry Brown had
begun to do with doubtful authority soon after the Broaddus
decision. It authorized approval of a review process that was
"functionally equivalent" to the Environmental Impact Report
(EIR) required by CEQA. Section 21080.5 required the Resources
Secretary to make a number of technical findings that the process
in question would provide a review of environmental impacts
essentially equivalent to an EIR. Making those findings proved
not insurmountable after the Board of Forestry made extensive
Forest Practice Rule changes. Thus, on January 6, 1976 Resources
Secretary Claire T. Dedrick certified the Timber Harvesting Plan
(THP) review process to be a "Functional Equivalent."”

Certification exempted the THP review process from the .
preparation of a full-blown EIR. Since the lengthy EIR process
had been the main sticking point to the application of CEQa,
relative peace and calm were expected to follow cextification.
While 1976 certainly was less hectic than 1975, it proved to be
merely a lull before the stormy years that followed.

OPPOSITION TO FUNCTIONAL EQUIVALENCY

Initially, most of the opposition to functional equivalency

1 o.F. ARVOLA. Requlation of Todgging in California, 1945~

1975. California Department of Forestry and Fire Protection,
1976. 98 pages.




appeared to come from representatives of the timber industry. Aas
described by Arvola, in late 1975 these persons strongly ogposed
any effort by the Board of Forestry to seek certification.

that . p01nt an industry appeal from Judge Broaddus' decision was
still going forward, and industry representatives devoutly
believed that the decision would be overturned. Certainly there
was confidence that despite any possible setbacks in court,
legislative efforts would sooner or later pay off with a
permanent and total exemption from CEQA. Many industry
representatives expressed conviction that there would be no need
to try for certification. The law was so obviously burdensome in
their opinion that exemption was sure to come soon.

NRDC v. Arcata National Corporation (1976 Cal Reporter 172,
59 C.A. 3rd 959) was eventually upheld by the appellate court in

a decision rendered on July 8, 1976. This decision not only
reaffirmed the findings of Judge Broaddus but went even further
in declaring unequivocally that Forest Practice Act
implementation was subject to CEQA. The State Supreme Court
refused to hear an appeal from the Appellate Court decision.
Legally the matter stands little changed since that time, except
that later decisions have strengthened the connection.

There have been repeated efforts in the legislature to
modify the laws and to obtain a complete exemption from CEQA.
SB 477 by Senator Randolph Collier and AB 328 by Assemblyman
Z'berg (Carried by Assemblyman Rosenthal after Z'berg's death) in
1975 and SB 1122 by Senator John Nejedly in 1976 were early
attempts at overturning NRDC. Only SB 477 would have flatly
reversed the decision. The other two bills would have added
environmental protection provisions to the Forest Practice Act
while granting an exemption from CEQA. None of these went
anywhere, mainly because the administration had settled on SB 707
(Nejedly) as the appropriate solution.

SB 637 By Senator Reuben Ayala in 1977 and SB 720 introduced
by Senators Johnson and Greene in 1981 also sought complete
exemption. CDF discussed seeking amendments to SB 720 during its
active life to make the Forest Practice Act more environ-
mentally protective. CDF could then support the bill. Nothing
came of these discussions.

One important measure did pass. SB 707 had a life of only
two years, and legislation was needed to extend these changes.
That was done with AB 884 (McCarthy) which quietly passed and was
signed into law in October 1977. This bill made several other
relatively minor procedural changes in CEQA, apparently
camouflaging its connection with forest practices. At any rate,
the bill passed with little comment.

2 71bid. p.94.



1976 saw the adoption of one other piece of important
legislation: SB 1618 by Senator Randolph Collier. Senator
Collier's SB 476 in 1975 had given a temporary resglte from CEQA
but, in so doing, had terminated THPs approved during that period
on May 31, 1976. That date came during logging season, a bad
time to have to submit new plans. SB 1618 extended those THPs

until the end of 1976.

It must be emphasized here that, contrary to an opinion held
by many persons, Certification as a Functional Equiva;ent did not
exempt the Forest Practice Act from CEQA. Certification led only
to exemption from certain parts of the Environmental Impact
Reporting process. The fundamentals of CEQA fully applied. That
fact made the subsequent discussion about review of alternatives

extremely crucial.

MULTI-DISCIPLINARY REVIEW

An early disagreement centered on the function of review
teams. To certify a functional equivalent, Secretary Dedrick had
to find that a multi-disciplinary review process existed. No
such specific process for THPs existed in either law or
regulation at the time. Early in 1975 multi-agency review teams
headed by the Division of Forestry (now the Department of
Forestry and Fire Protection, abbreviated CDF) had been
established by executive order. These teams continued to
function even after 1975 legislation had provided a temporary
reprieve from compliance with CEQA. In making her findings of
functional equivalency, Secretary Dedrick merely took official
notice of the existence of the teams. Eventually, the teams were
established in regulation. For over eight years, however, they
operated simply under the administrative authority of the State
Forester and later the Director of Forestry.

The incentive to formally recognize review teams in the
regulations came eventually from the State Water Resources
Control Board. Negotiations between the two boards for
compliance with Section 208 of PL 92-500 made it clear that the
water board would insist on review teams being given status in
the regulations. The Board of Forestry held its first hearing on
this subject on November 3, 1981. After a further discussion on
December 2 they referred the matter to the District Technical
Advisory Committees for redrafting. The matter came before the
board again on November 3, 1982. Formal recognition for Review
Teams came with the adoption of CCR 1037.5 on January 5, 1983.

No little controversy surrounded this action. Memberships
of various agency representatives were debated; as were the
meaning and procedure for non-concurrence by team members,
whether decisions should depend on a majority vote, and many

3



extraneous issues. Not the least important issue under debate
centered on the authority of the Board of Forestry to adopt
regulations for review teams. Many witnesses argued that the
matter was up to the director, not the board, since the director
holds primary THP review authority. The director chose not to
pursue that point which largely mooted the issue. In other
points of debate, industry witnesses questioned the board's
authority to require non-forestry agencies to participate. They
questioned the effect on a THP under review if an agency failed
to participate. In the end the board essentially placed into
regulation the same process that CDF had followed for eight
years.

The main advantage to having the teams established in
regulation has been to deflect much of the criticism about how
the team functions. Public hearing and debate demonstrated that
the process had been soundly considered and that it worked well.
Approval by an independent public body such as the Board of
Forestry served to underscore that point.

Demonstrating that some issues never die was a piece of 1987
legislation bearing on some of these points. SB 1335 by Senator
Dan McCorquedale would have required CDF to deny a THP unless
Department of Fish and Game and Regional Water Quality Control
Board representatives participate in the preharvest inspection.
Board of Forestry and CDF both opposed this bill because neither
had the authority to require another agency to participate. It
would have meant that a THP could be held hostage by an
uncooperative agency. The legislature approved SB 1335, but
Governor Deukmejian vetoed it, much to the relief of the forestry
agencies. _

TIMBER HARVESTING PLAN REVIEW

To keep this subject in perspective, an understanding of
review teams and their workings is necessary. Each of the
Regions of the CDF has at least one review team. The heavily
timbered north coastal region has four teams, geographically
dispersed. Each team includes at least one CDF member, one
member from the Department of Fish and Game, and one member from
the staff of the Regional Water Quality Control Board. Under
certain circumstances, the county, the Coastal Commission, the
Department of Parks and Recreation, and the Tahoe Regional
Planning Agency are also represented. Other advisers such as
geologists, hydrologists, and archeologists may participate but
are not team members.

Since by law the Director of Forestry is solely responsible
for enforcing the Forest Practice Act, the CDF team.member is
always the chairperson. Other team members are adv1sor¥ only.
The final recommendation of the team is made by the chailrperson.

4



If other team members do not concur with the chairperson's
recommendations, they may submit formal "Statements of
Nonconcurrence." Such statements require a written response from

the chairperson.

Decisions whether THPs conform to the regulations of the
Board of Forestry are made by a designee of the Director of
Forestry who does not belong to the review team. Review teams
advise the director's designee on actions to take on individual
plans. Review teams typically meet twice to review each plan:
once to determine whether a preharvest inspection is necessary
and to identify possible problems in need of field review; and a
second time to analyze the results of the preharvest inspection.
Not all plans require a preharvest inspection. Review teanm
members may but frequently do not participate in preharvest
inspections. Plans are frequently modified during the review
process, usually in consultation with the RPFs who prepare them.
In 1985 more than half of all plans submitted were modified in
some significant way during review.

TIME LIMITS FOR THP REVIEW

Review teams thus comply with CEQA requirements for
multidisciplinary review of projects. Review teams must,
however, complete their reviews within time periods that come
from the Forest Practice Act, not from CEQA. They are generally
shorter than CEQA periods. These limits are matters of law not
under the control of either the board or the CDF. The act
requires that any preharvest inspection be completed within ten
days after a THP has been filed. Subsequent plan review must be
completed within 15 days after completion of the preharvest

inspection.

The board by regulation has given CDF an additional ten days
to review plans before filing them. This latter period is not
provided in the act, but the regulation has been upheld by the
Office of Administrative Law.

Thus, at most, 35 days are available for plan review. The
average is somewhat less. In a few counties, because of special
legislation, not less than 35 days must be provided. More time
usually can be obtained from the plan submitter if needed, but
without permission from the plan submitter, CDF must act within
the legal time limits or the plan becomes approved by default.

Environmental critics of the Forest Practice Act frequently

3  CALIFORNIA DEPARTMENT OF FORESTRY. California Forest

Practice Program, 1985. State of California. 12 pages. See
Page 1.



point out that these time limits are much shorter than those
required.by CEQA. They argue that insufficient time is allowed
for public or even for agency review of plans. Even the Board of
Forestry at one time agreed and for several years running
requested legislation to extend the review period. Wwith one
limited exception the legislature has not given additional time.
AB 328 was introduced in 1976 by Assemblyman Herschel Rosenthal
to add ten days to the review period. The bill failed. 1In 1984
AB 3838 by Assemblyman Farr did succeed in granting a guaranteed
35 days of review to plans in counties that had regulations
adopted under SB 856.

The critics go on to argue that with such short review
times, the process cannot be the functional equivalent of EIR
review. These arguments miss the point that CEQA does not
require functionally equivalent programs to be equal to CEQA in
all respects. Specifically, CEQA in PRC Section 21080.5 does not
require THP review times to be equal to those provided for other
projects.

FEASIBILITY ANALYSIS

Some of the earliest controversies over functional
equivalency arose over the review of possible alternatives to
proposed operational methods. CEQA requires review of a project
to include an analysis of feasible project alternatives to
ascertain that the least damaging choices have been made. The
scope of such review under CEQA is quite broad. The Director of
Forestry took the position that he had an obligation to review
all aspects of a proposed timber harvesting operation. This
occasionally meant evaluating project design factors that timber
operators believed were private management decisions not subject
to governmental review.

This position led to charges that CDF Forest Practice
Officers were adding requirements to THPs that went beyond the
Forest Practice Rules. Industry representatives objected
strongly to what they considered ad hoc rulemaking. They found
no little sympathy in the person of Senator John Nejedly who in
1977 introduced SB 886 to bring the practice under control. The
bill contained language that strictly limited the Forestry
Director to the rules of the board when reviewing THPs. It also
required the board to adopt specific rules to guide the director
in those cases where it wanted him or her to use discretion.

At first both the board and the director opposed SB 886.
Then Senator Nejedly amended the bill to allow the director to
withhold decision on a THP that appeared to lead to serious
environmental consequences not covered by rules of the board.
The matter would then be taken to the board to seek an emergency
rule to address the situation. This latter process became known
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as a "PRC 4555 referral" because SB 886 added wording to PRC
Section 4555 to allow such referrals. With this compromise, the
bill became law on January 1, 1978.

Writing the law proved easier than writing the regulations
needed to put it into effect. Board of Forestry staff began
trying to develop new rule language even before the law became
effective and ran into more than one impasse. Functional
equivalency was at stake. Without some practical mechanism to
permit the CDF to review feasible alternatives as mandated by
CEQA, 1loss of certification seemed almost certain. The ability
to delay a THP decision appeared too cumbersome for any but the
most serious cases. Even then, a question existed as to the
director's ability to consider alternatives not contemplated in

a board rule.

Robert Testa, a member of Senator Nejedly's staff, helped
break the deadlock during an ad hoc meeting of board staff with
concerned individuals on December 12, 1977. He suggested a rule
giving the responsibility for review of alternatives to the RPF
(Registered Professional Forester) who prepared the plan. The
director's designee could then perform the requlred review while
carrying out the broader review responsxbllltles and do so within
the rules of the Board.

This Solomon-like solution met only one hitch enroute to
becoming one of the most controversial rules ever adopted by the
Board of Forestry. Most RPFs who prepare THPs objected to a
requirement to write out all the alternatives and the reasons for
their choices. They argued that the THP itself would contain all
the evidence needed to determine whether the best alternatives
had been chosen. The board accepted this reasoning and on
January 10, 1977 adopted what became known as the "unwritten
feasibility analysis." It was described as a thought process the
proof of which should be evident in the THP. No other writing
would be needed.

Despite attacks and a number of amendments adopted by the
board, some of them almost immediately, the rule stood in its
basic form for over ten years. At the request of the board, the
CDF quickly prepared a set of guidelines for making a feasibility
analysis.

The board also adopted rules to guide the director when
delaying decision on a plan to refer the issue to the Board for
an emergency rule. The CDF made a number of 4555 referrals to
the board, but the process demands a relatively significant issue
to justify its use. CDF has not used the process often.

Senator Nejedly himself made a dramatic appearance at a
Board of Forestry meeting on February 1, 1978 when the board was
considering the first of its amendments to its new rule. He

7



admonished the board on the need for public involvement in the
rule maklng process. He pointed out that rule making was a
qua51-leglslat1ve function which the leglslature viewed very
seriously. He urged the board not to evade its respon51bllity by
allowing the department to adopt ad hoc rules through excessive
administrative discretion. He argued that this process tends to
exclude the public from rule making.

Almost immediately environmentalists began to attack the
unwritten feasibility analysis for not providing a way for the
publlc-at-large to evaluate the choices made. Demands for a full
EIR-like analysis of alternatives were made at almost every turn.
Vlrtually every lawsuit against the department or the board
concerning forest practices charged that the unwritten analysis
failed to comply with CEQA. A number of legislative bills were
introduced to require a written analysis, among them AB 3473 by
Assemblyman Byron Sher in 1984. AB 3473 eventually did become
law, but only after references to the feasibility analysis had
been removed.

Nevertheless, the board did eventually conclude that it
should change the rule. The feeling grew that the unwritten
feasibility analysis was vulnerable to legal challenge because it
did not run exactly parallel to CEQA requirements. CEQA does not
specifically require a feasibility analysis of the type
contemplated in the board's rule. The unwritten feasibility
analysis was directed toward the operational details of timber
harvesting, whereas the review of alternatives in CEQA was
directed toward alternative ways to conduct the project as a
whole.

Although the unwritten feasibility analysis had been
successfully defended in court on more than one occasion, it
seemed safer to end any doubt. After lengthy hearings and debate
that stretched out over a five month period, the board on January
7, 1986, flnally repealed its unpopular rule. They then adopted
a new rule in 14 CCR 897 that more closely parallels CEQA
requirements. The new rule was further clarified on June 4,

1986 by adding a definition for "significant adverse impact" to
14 CCR 895.1.

REVIEW TEAMS AND CAMERAS

Coupled almost inextricably with industry charges of ad hoc
rule making against the CDF were complaints against the whole
review team process. In fact, most of the complaints about
unlawful additions to THPs arose not from disagreements with the
CDF but from disputes by private RPFs with non-CDF members of the
review teams. The non-CDF team members were seen as not hav1ng
the knowledge or experience to make practical recommendations to
solve environmental problems. Indeed, they were often seen as

8



incapable of recognizing whether a problem actually existed. 1In
a few instances feelings bécame so intense that attempts were
made to bar certain review team members from taking part in
preharvest reviews of THP areas.

Green and Gallez found in their 1982 study of the
perceptions held by RPFs about the Forest Practice Act that the
primary objections to the review team procedures were based on
negative feelings about non-CDF team members.4

On the other hand non-CDF review team members have often
complained that their requests are not given serious
consideration by the CDF chairperson. This complaint has led
environmentalists to claim that the CDF has a bias towards the
industry. "“CDF sleeps with the timber industry"™ has been a
frequent charge. For this reason, environmentalists often insist
that review team decisions should be made by majority vote. At
least one legislative attempt was made to impose a majority vote,
and several serious proposals have been made to the board for
regulations to do so. Nothing has ever come of these efforts.

One of the most crucial review team controversies occurred
in 1980. Forestry Director David Pesonen denied a THP submitted
that year by Masonite Corporation because Masonite refused to
allow a team member to use a camera during a preharvest
inspection. The member, who represented the Regional Water
Quality Control Board, insisted that pictures were necessary to
help confer with other persons in his agency about the THP.
Masonite argued that the agency had in the past used such photos
out of context in a pejorative manner. The company also feared
that the photos could be used in possible law enforcement actions
in contravention of search and seizure statutes.

Director Pesonen sided with the team member and denied the
plan. This was an action of considerable discretion by the
director since no specific rule of the board even mentioned the
review team, let alone cameras. The Board of Forestry, on a
close split-vote on May 7, 1980 sided with the director and
upheld the denial.

Masonite appealed the denial in court. The court found in
favor of Masonite on relatively narrow, technical grounds. The
court ruled that the Board of Forestry had failed to show
specifically how the lack of photos had prejudiced the water
board's ability to make an informed judgement in that instance.

4 PETER F. GREEN and GORDON P. GALLEZ. Private Forester

and Timber Operator Perceptions of the Implementation of Forest
Practice Requlation in California. Institute of Ecology,

University of California, Davis California, 1982. 117 Pages.
See pages 57 and 58.



(The team member had declined to participate in the inspection
after being refused the right to take pictures.) The decision
seemed to imply that in specific cases, denial of the right to
take pictures might justify denial of a THP.

The board decided not to appeal. On June 2, 1981 the board
set aside its original decision and approved the plan. Cameras
have rarely been allowed since that time. This is another of
those issues that seem to have immortality. Thought to be dead
as a dodo, it came to life again in 1987 in the ill-fated SB 1335
by Senator McCorquedale. Along with its insistence that Water
Quality Board staff participate in all preharvest inspections, it
would have allowed these worthies to use cameras with impunity.
Governor Deukmejian's veto deep-sixed the idea for the time
being.

FLEXIBILITY AND PROFESSIONAL DISCRETION

As we have seen, the Board of Forestry and CDF were brought
under considerable pressure to limit the use of discretion by the
latter, especially when reviewing THPs. At the board's
direction, CDF drew up a number of proposed rule revisions
specifying limits in those situations where the board seemed to
want the director to use discretion. CDF presented its proposals
to the board as early as April 27, 1978. Obviously, the
department had begun to give the matter serious thought even
before SB 886 passed the previous fall.

The board had already dealt with this concept to some extent
in earlier regulations. For example, in the Stream and Lake
Protection Rules adopted in 1975, they had given the RPF
preparing the plan and the director a measure of latitude. The
rule prescribed a standard width protection zone where certain
operations were restricted. The RPF then, with the director's
concurrence, could propose protection zones up to 50% wider or
narrower than the prescribed limits.

The proposed rules submitted by CDF in 1978 built on these
examples and suggested upper and lower limits for many other rule
standards. The proposals were forwarded to the District
Technical Advisory Committees for review, as prescribed by law.
There, the proposals received a luke-warm, and at times hostile,
reception. Many committee members appeared to resent CDF's
suggesting such extensive rule changes. The proposals did not
immediately find their way into regulation, largely because of
many other pressures on the board. Many of the principles,
however, eventually found their way into the rule revisions
adopted because of PL 92-500, Section 208, and AB 1111.

From the start the board has consistently sought ways to
maximize flexibility in the Forest Practice Rules. The majority
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belief, to some extent even crossing the
env1ronmentallst/1ndustr1a1 line on the board, has been that
forestry principles cannot be bound into a r1g1d set of rules.
Conditions and circumstances on the ground are considered far too
variable to permit hard, inflexible prescriptions. The majority
has come to believe that both environmental protectlon and
resource production requlre flexibility within the rules, one as
much as the other. This belief means that the persons in charge
on the spot must be allowed discretion to take whatever action is
best at that time and place. The board's rule adoptions have

repeatedly reflected this philosophy.

Achieving an appropriate degree of flexibility has not
always come easily, however. Industrial representatives have
appeared to prefer discretion to flex in their direction. CDF
believes, on the other hand, that it needs maximum discretionary
authority to comply with legal mandates. The environmental
community, for its part, seems to view all flexibility with great
distrust. This group obviously lacks confidence in the industry,
but neither does it regard CDF with high favor. They have
clamored for very strict rules on virtually every occasion. The
most that such persons seem willing to grant would be a system
allowing variances under strictly defined circumstances. This
thought was expressed most clearly by a spokesman for the State
Water Resources Control Board at a board hearing on the Road and
Landing Rules on November 3, 1981.

To overcome objections to flexibility, the board has
unsuccessfully tried to provide a review team veto over the use
of alternatives. They made an attempt to require disapproval of
plans where two or more members could not concur with a proposed
departure from the standard. Industry vigorously opposed this
type of veto. The CDF also resisted the concept even during the
Governor Brown years, seeing it as an unlawful delegation of the
Forestry Director's review authority.

The Office of Administrative Law agreed with the opponents
when it reviewed the Watercourse and Lake Protection Rules in
1982. The board thus found it necessary to adopt less
restrictive wording. The new rules insist that CDF must give
very careful consideration when two or more review team members
submit statements of non-concurrence with the decisions of the
chairperson. A written response must be prepared giv1ng
evidence to show that the non-concurrence was not justified, but
no veto exists. Flexibility was preserved.

Flex1b111ty continues to be the guiding principle, reaching
an epitome with the adoption of amendments to 14 CCR 897 on
September 4, 1985. That rule allows alternate prescriptions to
any standard rule where clear and convincing justification can be
shown. The same rule for review team member non-concurrences has
been applied here and in all other similar situations.
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DEPARTMENTAL DISCRETION

Does the CDF have authority to encourage RPFs to include
environmental mitigations in THPs beyond specific Forest Practice
Rule requirements? This question has never been resolved to the
satisfaction of many industry representatives. Since SB 886, CDF
has tried to draw a clear distinction between what it can require
and what it recommends. The agency has never, however, shied
away from pressing for environmentally sensitive Timber
Harvesting Plans. CDF foresters (most of whom are also RPFs)
believe they have a profe551ona1 as well as legal responsibility
to speak out during plan review. Industry representatives, on
the other hand, regard such comment as a form of "blackmail® or
"extortion." Both descriptions have been used at times. At the
least, many believe, it is an abuse of agency authority.

The matter came to a head on April 8, 1981 when Fred
Landenberger, representing the California Forest Protective
Association (CFPA), wrote to the board and charged CDF with abuse
of authority. In that letter and in a later one dated August 4,
1981 he cited some 100 or more cases where CDF had allegedly
required or coerced private RPFs to include unauthorized
mitigations in THPs.

CDF with the board's support undertook a detailed review of
a random sample from the cases cited. 1Its investigation -
indicated that CDF personnel had correctly followed departmental
policy. No one had been "required®” to add the mitigations in
questlon. CDF's information further indicated that many of the
items in question had actually been suggested by the RPFs who had
prepared the plans. In other cases, there had existed an honest
difference of opinion whether the matter could be required under
a rule.

No doubt many of the mitigations cited in the complaint had
come out of hard negotiating sessions. Quite likely many of the
private RPFs did feel at a negotiating disadvantage when dealing
with representatives of a strong agency. They perhaps accepted
suggestions unwillingly so as to avoid delays in getting their
plans approved. CDF does have the ultimate weapons of plan
denial and PRC 4555 referral. Denial would have required a
showing of actual non-compliance with a rule, but many private
RPFs are uncertain about specific rule interpretations. More-
over, even if the board should overturn a denial or decline to
act on a referral, the RPF has lost time. In such 1nstances,
grudging acquiescence may often be the easier, less expensive way
out.

CDF has reported also, that most RPFs in prlvate employment
agree with the- principles of environmental protectlon and will
try to avoid problems. These persons apparently object mostly to
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having the requirements spelled out in an enforceable written
document. They seem to fear that if some detail is inadvertently
overlooked, they might be subjected to disciplinary action
despite good intentions. The argument is often made that the
best way to protect the environment is to allow the RPF the
maximum flexibility on the ground.

At any rate the issue remains a standoff. The Board of
Forestry has never publicly discussed CDF's written response to
the charges in the CFPA. The board has held more than one
discussion about departmental discretion in reviewing THPs but
has never reached a consensus. Board member David Pesonen, who
later became Forestry Director, on January 10, 1978, stated what
has become more or less the guiding principle, "The director must
have discretion to deal with CEQA and other laws requiring his
attention. The Forest Practice Act is not the only law governing
timber operations." The exact amount of discretion may never be

settled except on a case by case basis.

One such case, which will be discussed in greater detail in
a later chapter, involves logging in an area with extreme erosion
hazard near Little Grass Valley Creek in Trinity County. In that
1986 case, board members themselves participated in the
development of mitigations that, on the surface at least, appear
to go well beyond any rule of the board.

Tensions that arise in cases like these seem almost
inevitable in view.of the two apparently incompatible ideals that
must be reconciled. Such tension may not be all bad. It may
help keep all parties from straying very far out of line when it
proves impossible to write precise, rigid regulations to compel
compliance.

From the other side, few environmentalist critics of the
Board and CDF will ever concede that CDF is too tough on the
industry. They have expressed their opinion frequently in
letters to the governor, in editorials, and in the language of
their lawsuits: CDF is far too lenient toward the industry for
their liking.

The matter came to the surface again, without any final
resolution, in February 1988. CDF had delayed approval of
several THPs that called for clearcutting stands of old-growth
redwood. Department of Fish and Game and several other critics
had urged modification of the plans to accommodate old-growth
dependent species of wildlife. CDF concluded it had no rules to
compel such modifications and requested board advice.

After a lengthy hearing, the board determined that no
emergency existed since the wildlife species under scrutiny were
not on threatened or endangered lists; thus, the existing rules
were sufficient to deal with the issue. CDF insisted that it had
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no choice but to bring such matters to the board. Rule 14 CCR
898. 1(f) apparently required CDF to do so. The board responded
by voting to delete the rule under emergency provisions.

At 1ts April 1988 meeting the board took up the matter
again, since by law emergency rule actions must be reconsidered
within 120 days. The board apparently concluded that its
February action had been hasty, and it voted not to make the rule
deletion permanent. Throughout the two hearings, board members
and witnesses repeatedly stated that CDF had been going beyond
the rules of the board in making its determinations. The feeling
was reiterated that the rules must clearly guide and limit the
department. Whether this can ever be done to everyone's
satisfaction remains problematical in view of court decisions and
the breadth of CEQA mandates.

TIMBER HARVESTING PLANS AND CEQA DOCUMENTATION

Under impetus provided by CEQA, the Timber Harvesting Plan
has come a long way in its development as CEQA documentation.
CEQA relies heavily on paperwork. Single EIRs on large projects
often resemble small libraries by themselves. THP documentation
in contrast does not require such extensive paperwork, although
industrial critics often complain otherwise.

The first THP forms provided in 1974 were only the two sides
of one sheet, plus a map. With the rule amendments that went
into effect in 1975, the form grew to six pages, plus several
maps when more than one was required to show all necessary
detail. CDF meticulously avoided placing any questions on the
form not required specifically by a rule or regulation of the
board. Then, in June, 1977 the Board of Forestry ordered CDF to
add questions to the THP form requesting information about snags
retained for wildlife habitat purposes. - Although the board had
recently adopted snag retention rules, the information thus
requested was not required by the rules. It was designed purely
to reveal information about the environmental consequences of
certain actions, the precise function of most CEQA documents.

By 1981 the need to protect cultural values had become
serious enough to require the addition of questlons concerning
the presence of recorded archeological sites. This move grew
entirely from CEQA requirements to protect such cultural values;
the Forest Practice Act does not provide specifically for any
such protection.

Following the EPIC v. Johnson decision in 1985, the board
approved adding a question to the THP form concerning review of
cumulative impacts. By that time even the board's rules had so
changed in response to CEQA requirements that more and more CEQA
related information had to be provided. Questions on archeology
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were also broadened and strengthened in a new THP form which was
approved for use late in 1986.

Meanwhile, the form itself expanded to ten pages by 1981,
then shrank to seven pages in its current version. The recent
shrinkage in form size does not, however, indicate a reduction in
information required -- quite the contrary! The earlier versions
of the form provided spaces for RPFs to write the answers within
the form. Now the RPF must add the information in addendum

sheets.

Gradually it became necessary to insist upon longer and
longer narrative statements to complete a satisfactory THP.
Since not all THPs require lengthy answers to all questions, a
form to cover all contingencies became impractical. Less space
is now provided for answers on the form, requiring attachments to
complete the plan. More and better maps now are usually
necessary to comply with informational requirements. THPs often
run 15 or more pages, with many addenda providing detailed
explanations of answers to questions on the plan form.

CEQA documentation doesn't stop with the THP, a fact not
often appreciated by environmental critics who complain that the
THP doesn't measure up to EIR standards. They often refer to the
THP derisively and somewhat inaccurately as a simple "check the
box form." Much of the required documentation is in the form of
written comments and reports from review team members, the report
of the CDF inspector who conducts the preharvest inspection, and
responses to environmental concerns raised by the public and
review team members. Correspondence with the plan submitter and
with the public, together with filing notices, add to the record
on each plan.

To be sure, the THP record does not compare with a typical
EIR in length or weight. Nevertheless, the essential information
may be found in the THP record, albeit in summarized format.
Then, too, most of the environmental protection is located in the
Forest Practice Rules, which are automatically made a part of
every THP. The rules need not be written out except when a rule
requires an explanation. There was one exception. In a lawsuit
over a THP filed by David Dixon in Marin County in 1985, the
trial court ordered CDF to prepare a summary of the rules to be
appended to the THP.

One criticism with no ready answer is that much of the
information is expressed in technical terms not readily
understandable by a lay person. CDF routinely faces questions of
this type from critics of specific THPs.
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LONG-TERM TIMBER HARVESTING PLANS

Defining the period during which a THP is active has long
provided difficulties for timber operators and the CDF alike.
The Forest Practice Act states rather ambiguously that a THP is
effective for a period of not more than three years. 1985
legislation has added a way to extend the period beyond three
years, but it left many ambiguities intact. AaArvola mentions a
need to solve difficulties left over from 1975 dealing with
extensions of THPs after they have been approved. The board took
care of these initial problems in April 1976 by adopting
amendments to its regulations to define more clearly the
beginning and end of a THP. Extensions would have to be
completed within three years of the original plan approval date
and would have to be requested not less than ten days before a
plan was due to expire.

The result was a large number of plans submitted for the
full three-year period so as to retain the maximum flexibility
for the timber owner and operator. This practice, in turn, gave
CDF headaches because many small plan areas could be logged in a
matter of only a few days. For years there was no way for CDF to
know when a plan would begin. Locating new operations often
required a "catch as catch can" search. The adoption of CCR
1034.5 in August, 1988 put an end to that uncertainty. CDF must
now be notified of the start-up date.

At the other end, many problems still remain. An operation
might be essentially completed early in the life of a THP but no
one can be sure until the THP actually expires. Rules that
require specific actions after completion of operations,
particularly the new rules requiring maintenance of erosion
control structures, give rise to difficulty. Uncertainty over
completion dates could delay the installation of many needed
protective measures for two or more years.

These matters are relatively small, however, when compared
‘with industry's desire to obtain timber harvesting approval for
longer terms. A concomitant desire is to obtain relief from
constantly changing rules and regulations for a period long
enough to accomplish long-term resource management goals. These
desires are not unreasonable. Timber management is a long-term
enterprise. Investments must be held for long terms at
considerable risk. Not the least of these is the risk that
future regulations may deny the owner a chance to harvest his or
her timber at reasonable cost and profit. The risks most
certainly will affect the way timber owners choose to invest in
the future productivity of their properties.

These concerns have led the industry more than once to seek
legislation providing for a long-term timber management and
harvesting plan. At various times and in various ways, the board
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and CDF have agreed at least partially and have sought to work
with industry to have such laws passed.

The first serious effort was actually spearheaded by
Forestry Director David Pesonen in 1981. No one could have
called David Pesonen a timber industry lackey. In fact, when
Governor Jerry Brown announced Pesonen's appointment in April,
1979, John Callaghan, Executive Vice-President of the California
Forest Protective Assoclatlon, predicted open warfare between CDF
and the industry. Pesonen, in concert with Board of Forestry
Chairman Dr. Henry Vaux, developed a proposal for a long-term
timber harvesting plan and had leglslatlon introduced by
Assemblyman Byron Sher. The bill number in 1981 was AB 1600.

Pesonen's goal was to bring peace between environmentalists
and the timber industry. He thought he had a workable plan.
Originally, his idea had been to offer the long-term THP and
exemption from CEQA in exchange for amendments to the Forest
Practice Act that would provide a greater measure of
environmental protection within the act. Critical to his
proposal was obtaining sufficient information on future plans of
the timber owners to allow analysis of long-term cumulative
effects. This noble goal foundered on two points:
environmentalists would not give up CEQA, and industry would not
divulge cumulative effects information.

Because of opposition from outside the board and the
department, CEQA exemption never made it into the bill. It was
never even made public, and few people know that such a plan
existed. Perhaps if it had been adopted, industry might have
yielded, and a far-sighted piece of legislation would have
brought lasting stability to an industry and resource that need
stability more than most.

As it was, AB 1600 came within a hair of passing, minus the
CEQA exemption and the cumulative effects information. What hung
the bill up in its final moments was intransigence over review of
annual cutting notices. CDF believed this review to be an
essential part of any THP that has many years to run. Industry
wouldn't agree to any lengthy review or to denial by CDF; CDF
insisted on both. The bill was dead in legislative committee by
April 6, 1982.

Sponsored by the California Licensed Foresters Association,
and authored by Senator Ray Johnson, SB 1797 was immediately
introduced to carry forward the long-term THP concept. In most
respects SB 1797 was quite similar to AB 1600, but there were
enough differences to raise questions whether it could be
certified as a Functional Equivalent. The board and CDF attempted
to work with the sponsors to overcome these difficulties, but in
the end the bill failed for many of the same reasons as AB 1600.
It was reported dead by September 1982.
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The California Forest Protective Association continued to
work with the concept and by 1986 developed what they termed a
"Timber Resource Production Plan" (TRPP). In most ways, TRPP was
like the long-term THP. One new element was a provision for
exemptlon from new Forest Practice Rules for a predictable period
of time. The harvesting plan would have a ten-year life, but
could be renewed every year by submitting to any rule amendments
adopted since plan approval. There were provisions for an annual
cutting notice, with a brief review period and no CDF denial.
Industry argued that the stop-order included in the Forest
Practice Act by 1982 legislation is sufficient protection against
abuse.

Senator Barry Keene introduced the TRPP as SB 2394 on
February 4, 1986. Environmentalists immediately attacked the
bill on several points, the most crucial of which were the
exenmption from new rules and the lack of provision to deny or
delay an annual cutting notice for any cause. They were also
uncomfortable with the short review periods provided both for the
TRPP and for the annual cutting notice. Forestry Director Jerry
Partain supported the bill, and the board supported it in
concept. The bill went through several substantial amendments,
however, and support by board and director became less than
enthusiastic at times.

In the meantime, the woodworkers union had actively
attempted to obtain a requirement for sustained yield commitments
from industrial timber owners. Union members had become
concerned about what to them appeared to be overcutting by some
large corporations that would leave the sawmills stranded without
a timber base. If the mills were forced to shut down for lack of
timber, their members would lose employment. The Sierra Club
tended to support such a requirement, and for a time it appeared
that a trade-off might be arranged whereby approval for a TRPP
might be obtained in exchange for a sustained yield commitment.
Industry would not budge on the points of concern to the Sierra
Club, however, and the bill never left the Senate Natural

Resources Committee.

Senator Keene made a final attempt to pass the legislation.
He took another bill of his own, SB 2554, that the senate had
approved and sent to the assembly. He amended it to include the
provisions of SB 2394, a not uncommon legislative maneuver. This

attempt also failed.

Fred Landenberger of the California Forest Protection
Association has ventured the opinion that the industry lost some
credibility through its all-out effort on the TRPP. He has
suggested further that it may have helped lead to the demise of
the association, which ceased to exist as an independent body in
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1988.5

Industry did not lose out entirely, however. In 1985, SB
398 (Nielsen) made it through the legislature despite considerable
environmentalist suspicion. This bill, for "good cause" allows
two one-year extensions to the three-year THP perlod. It also
allows for annual submission of stocking reports which previously
had not been allowed. Both of these changes provided more
flexibility to the land manager. Board of Forestry regulations
to implement the legislation suffered attacks from both ends of
the spectrum. Industry objected to provxslcns requiring evidence
of a good cause for extension. Environmentalists and the
Department of Fish and Game objected to the extensions being made
normally only minor amendments. Despite the attacks, the
legislation was successfully implemented on March 5, 1986.

EXPEDITED THPS FOR SMALL HARVESTING OPERATIONS

No issue has lasted longer with fewer results than the
various attempts to ease the bureaucratic burdens for timber
operators working on small parcels. In 1974, attempts were made
to exempt operations as large as 40 acres from THP requirements.
The board then settled on a three-acre exemption. A number of
attempts followed, often led by the Associated California
Loggers, to have the exemption level raised to ten acres, at
least. CDF opposed most of these attempts on the grounds that
even very small operations in sensitive areas can lead to
unacceptable environmental risk.

Nevertheless, CDF and the board have searched for some
middle ground between outright exemption and the full THP
process. The board for years has recommended legislation to this
end. CDF has tried to develop criteria for identifying those
operations that entail minimal risk, based on size and other
criteria. Operators might thus obtain permission to harvest
under some simplified form of THP that would take less time to
process. Low-risk operations might even be made exempt from the
THP. Size alone, however, was not considered a safe criterion.
One of CDF's early efforts was included in an all-purpose bill to
amend the Forest Practice Act in 1977. Assemblyman Calvo
introduced AB 1236 on March 30 of that year. Among the bill's
many provisions was an exemption for low~risk operations of less
than ten acres. That bill failed for a variety of reasons, few
of which had anything to do with the exemption. That same year,
SB 1043 by Senator John Garamendi took up much the same fight
with the same lack of results.

5 C. FRED LANDENBERGER. Gains and_Losses, California

Forest Protective Association, 1909-1988. CFPA, 1988. 271
pages. See page 258.
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The next serious attempt came in 1984 when the Associated
California Loggers made several proposals to ease the way for
small operations. They suggested a reduction in review time and
permission for certain types of operations to commence before THP
approval. ACL received little encouragement from the board's
subcommittee on Forest Practices. The Forest Landowners of
California then picked up the ball and ran with it a while. They
worked closely with CDF and developed a proposal for an expedited
THP on low-risk areas. A regular THP form would be used, but the
review would be abbreviated.

This most recent proposal came before the Board of Forestry
on January 7, 1986 when draft wording was approved but upon
advice of counsel held it over for further review. Deputy
Attorney General Bill Cunningham had counseled that the proposal
might not qualify for functional equivalency. Finally, on May 7,
1986 board members decided, based on further advice of counsel,
that they could not afford the risk to functional equivalency,
and they set it aside. CDF had previously suggested that most
problems could-be solved administratively. CDF has since
developed policies to approve such THPs with minimal delay. This
issue surely will continue to come up. Perhaps this is another
situation where a perpetual state of tension between the parties
is the best that can be obtained.

PUBLIC NOTICE OF TIMBER HARVESTING PLANS

Few issues have stirred up more controversy than the giving
of notice of individual THPs to neighboring property owners and
the public-at-large. Public notice of projects allowing enough
time for the public to make meanlngful comment is a central point
of CEQA. As it turns out, it is also a rather important
constitutional issue.

Initially, Resources Secretary Claire Dedrick insisted on
improvements in public notice as a condition for granting
Functional Equivalent Certification. The Board of Forestry
adopted regulations to her satisfaction late in 1975, but the
environmental community was never satisfied with those rules.
Those rules provided notice only to persons who requested
notification. A person would have to learn of a proposed THP
from some other source or else be one of the regular THP watchers
who routinely request notification. Ordinary citizens or
nelghbors, especially absentee owners, who might have significant
interest in selected individual plans had no practical way to
learn of the ones affecting then.

_ Director Pesonen wrote to the board on May 1, 1979
suggesting that the board's rules for public notice needed
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strengthening to meet the needs of CEQA. At their May 23rd .
meeting, the board referred the director's letter to the District

Technical Advisory Committees (DTACs).

Almost at the same time, the State Supreme Court ruled in
Horn v. County of Ventura that an agency must provide for
meaningful notice to neighbors who might be affected adversely by
an activity that requires a permit. The court based its decision
on the constitutional guarantees against deprivation of property
without due process. The theory is that if granting a permit to
one person might cause another property owner to suffer loss, the
affected owner ought to have an opportunity and enough time to
protect against loss. The board discussed the implications of
Horn at their July meeting later in 1979.

The matter came on again at the August 1979 meeting, this
time in the form of a letter from Attorney Joseph Brecher on
behalf of the Sierra Club, addressed to Secretary for Resources
Huey Johnson. Brecher's letter petitioned Secretary Johnson to
decertify the functional equivalency of Timber Harvesting Plans.
Brecher cited many arguments for decertification: lack of
cumulative impact review, inadequate analysis of alternatives,
inadequate interdisciplinary review, lack of public appeal of
approved THPs, and inadequate public notice or opportunity for
participation in the THP review process. All of these were CEQA
issues, but Horn was also very much on the minds of board
members.

Deputy Attorney General John Martinez wrote to the board on
August 29, 1979 and Assistant Attorney General Robert Connett
wrote again on October 24. Both men insisted that Horn applied
absolutely to THPs.

CDF began to draft proposed regulations for the board to
consider. There was some little confusion at that point whether
Horn or CEQA was the primary driving force behind the effort.

The draft that CDF submitted to the board ultimately emphasized a
CEQA based general public notification. Notice to neighbors, as
Horn demanded, was given less emphasis, though not ignored.

The board's first hearing on the subject opened on November
27, 1979. The positions of the industry and environmentalists
differed sharply. Industry representatives argued strongly that
existing public notice was entirely adequate and that more notice
would merely lead to more criticism of timber harvesting -- more
heat than light, in other words. They further argued that any
member of the general public who wanted to know about THPs could
receive notices from CDF under existing regulations. Another
argument was that TPZ (Timber Preserve Zoning ~- later changed to
Timber Production Zoning) amounted to notice that timber would be
harvested; at the worst, additional notice ought to be limited to
non-TPZ lands. Still another argument was that the public
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interests were adequately represented in the review teams.

Environmentalist arguments were simpler and mainly to the
point that the law and the constitution together required broad,
specific pub11c notice. They added that TPZ only meant that
logging might occur sometime in the next 80 to 100 years, hardly
the kind of notice that the court meant in Horn. Moreover, it
wasn't simply logging that required notice but the details of how
soon and in what manner. They also cited examples of how CEQA
had protected the environment through public disclosure of
impacts that might not otherwise have come to light.

The board held more hearings on December 10, January 7, and
March 5. The board then adopted a new rule on March 5, 1980 that
included a requirement that CDF post notices in post offices. It
did not provide notice to neighboring federal land management
agencies. Plan submitters would have to submit a list of names
of adjacent property owners within 300 feet of the boundary of
the planned operating area, and CDF would mail the notices. No
more than 15 names need be submitted. If more, a notice in a
newspaper of general circulation in the area would suffice.

Other types of posted notice were also provided, with the
responsibilities divided between CDF and the plan submitter.

Several of the changes made that day were not part of the
public notice of the hearing; thus, the board realized :
immediately it would have to hold a new hearing. At this point,
CDF specifically requested the board to add notice to federal
agencies and to delete the requirement for CDF to visit post
offices. CDF emphasized that it could not afford to do the post
office posting without curtailing other operations. The board
revised its proposed rule for further hearing by including
federal agency notice and a number of editorial changes. It did
not delete the CDF post office requirement.

In April, the board formally approved its new version of the
rules. By that time, the board had become aware of AB 1111 and
its additional standards for rule adoption. At its May, 1980
meeting, the board postponed the matter for further hearing under
the new standards. Because of AB 1111, a routine eventually
became established to approve final wording at one meeting, then
to delay adoption until.a later meeting. Chapter 5 has more
about AB 1111.

On July 2, 1980 the board once again heard the issue and
readopted its April version, this time with expanded findings as
required by AB 1111. The findings based the authority for the
new rule on both CEQA and Horn. At the same board meeting, the
board received a petition from attorney Robert Ferris to rescind
the rules it had just adopted. His arguments generally
paralleled those of the timber industry. He also stressed his
opinion that Horn did not apply to THPs because of substantial
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differences in circumstances. Horn involved a zoning change,
and Ferris did not think the principles could be stretched to
apply to THPs. At its August 1980 meeting, the board voted to

deny the Ferris petition.

on January 7, 1981 CDF notified the board that the
Department of Flnance had rejected the public notice rule because
of excessive costs to CDF. The board discussed the matter
further on February 4 and decided to rehear the matter at a later

date.

The next hearing on the rule did not come until the August,
1981 meeting of the board. At that time, the post office posting
requirement was modified and shifted from CDF to the submitter of
the THP. Some board members expressed considerable annoyance at
CDF for refusing to seek the resources to comply with the posting
requirement, claiming further that CDF had not given sufficient
warning of its p051tlon. The board adopted a resolution urging
CDF to seek a budget increase to take on this burden. Members’
pointed out that it seemed inequitable to place that burden on
plan submitters.

The 15-name limitation on mailed notices continued to haunt
the board in various ways. It bothered many observers that the
distinction seemed arbitrary and lacking in justification. The
board discussed the issue again on September 1 but made no
changes until 1985 when AB 3473 required several revisions.

Early in 1982, Assemblyman Norman Waters introduced AB 2552
for the Forest Protective Association. Wording of the original
bill seemed to indicate an intention to legally substitute TPZ
for any notice of planned timber harvest. CFPA denied any such
intention and sponsored amendments to clarify the bill. The bill
that eventually passed specified that TPZ did in fact mean the
owner planned to conduct a timber harvest at some point.
Sponsors hoped that such wording might reduce increasing public
opposition to logging. Such opposition often resulted from
migration of urbanites to the woods to live. If potential
adversaries were warned in advance of a possible "nuisance"
perhaps they wouldn't move so close to the problem area. Turkey
farms and airports have also had to cope with similar problems.

In April 1982 CDF informed the board of an unfortunate
omission from the public notice rule. While the rule requlred
submission of up to 15 names of neighboring property owners, it
d1d not specify submission of addresses. Because of this
omission, one RPF had refused to supply addresses. CDF believed
this to be mere obstructionism because addresses of adjoining
owners are readily available at the same time and place as their
names. The board voted 4-3 to adopt a corrective emergency
regulation at that meeting. The rule could not go into effect at
that time, however, because the Forest Practice Act requires 5
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"aye" votes to adopt a rule. The board eventually made the
change on August 3, 1982.

Early in 1984 an unexpected situation arose that widened the
concept of "affected property owner." A rancher complained to
CDF that he had not received notice of a THP although he owned
grazing rights in fee on the property to be logged. A hurried
call to Deputy A.G. Bill Cunningham verified that the rancher had
a valid complaint. Furthermore, Cunningham pointed out that in
the absence of proper notice, the THP could not be construed as
properly filed. Therefore, the THP would have to be resubmitted,
properly noticed, and reviewed again. This incident alerted
staff that ownerships are often divided in some manner such as
subsurface rights, water rights, rights only to certain species
of timber, etc. CDF mailed a notice to all RPFs reminding them
that when such ownerships are found on the assessors roll, they
must receive notice as neighboring property owners.

Opposition to public notice continued outside the Board of
Forestry. In 1983, Assemblyman Norman Waters introduced AB 925
that would have restricted public notice on THPs. It would have
forced the board to retract some of its new rules. The bill did
not pass, but it engendered some valuable discussion at the May
1984 board meeting. CDF was able to report that increased public
review had resulted in more than a little benefit. While much
public comment had been of an emotional anti-logging nature, as
expected, quite a lot had proven constructive and useful.
Several plans had been improved by incorporating suggestions
received in this manner. Comments from neighboring property
owners had increased, and most were constructive in tone. CDF
also reported that experience showed little value in posting
notices at post offices and recommended dropping that
requirement.

Later in 1983 the RPF Liaison Committee spoke out on this
issue. The next chapter will describe this committee in more
detail. The committee recommended that CDF include an
informative letter with public notices to help the public
understand that logging operations will be regulated. The
committee provided a sample letter, and CDF staff agreed with the
idea. CDF reported to the board on December 6, 1983, that it )
would use a similar letter everywhere except in certaln counties.
In a few counties in the Southern Subdistrict of the Coast Forest
District, the board's rules make the plan submitter responsible
for giving notice. ¢DF has since prepared a sample letter
recommended for use in those counties also.

The informational letter seems to have helpéd. A few
citizens have complained, however that the letters misled them
into believing there would be no problems with logging on the
neighboring property. Apparently it's still impossible to please
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everybody.

In 1984 Assemblyman Byron Sher introduced AB 3473 which came
to have a large effect on public noticing. The bill started out
as an attempt to require a written feasibility analysis as well
as an augmented public notice. By the time it passed in late
1984, only the public notice provisions remained. The surviving
provisions, however, required the board to adopt stronger rules
than those in effect. Hearings began on February 5, 1985.

Assemblyman Sher testified at the February hearing and urged
that notice be provided to users of water within one mile
downstream from logging operations and to all adjacent property
owners within 300 feet of the boundary of the parcel being
logged. He also thought that the plan submitter ought to pay all
costs. The board held a further hearing on April 2 and approved
a final version, eventually adopted on November 6, 1985.

The new rules dropped the 15 name limit because the law now
required mailed notice to all affected property owners. The post
office posting requirement was finally dropped altogether because
CDF reported again that it had shown little benefit. No notice
- was provided for downstream water users because no practical way
to identify all the users could be found. The State Water
Resources Control Board has records of persons who have allocated
water rights, but even these are available only in Sacramento.
SWRCB staff could not guarantee that they could provide
information on such records within a reasonable time. Moreover,
persons holding prescriptive water rights are not necessarily
recorded anywhere.

Watching the proceedings from the Capitol, Assemblyman Sher
chided the board for, in his opinion, failing to respond
substantively to his bill. He secured an opinion from the
Legislative Counsel that supported his contention, but the board
made no further changes.

TIME FOR PUBLIC REVIEW

As we have already discussed, the length of time provided in
the Forest Practice Act for review of THPs prior to approval is
brief by CEQA standards. The subject has come up for discussion
and criticism on numerous occasions. The critics usually seem
not to realize that neither the board nor the CDF have more than
minimal control over the situation. The THP review periods are
set in law, and the legislature has not acceded to requests
either from the board or from others to grant a longer period.

. The one small way in which the board can add to the review
period 1s to grant the CDF a reasonable amount of time to
ascertain whether a plan is accurate, complete, and otherwise
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suitable for filing. The act makes no mention of such a period
of review. Actually, it is doubtful that the legislators ever
contemplated a need for such review. The act tends to use the
terms "filing" and "submission" 1nterchangeab1y. The wording
implies that a plan is filed at the time it is submitted, and
that the clock immediately starts to run on the 10-day preharvest
inspection and the 15-day review periods.

In practice, however, it has proven necessary to make a
distinction between submission and filing. Unfortunately, not
all plans arrive at CDF offices in immaculate condition.
Experience has shown that many have serious omissions of required
information or inconsistencies that cast doubt on their accuracy,
making them unacceptable for filing. In the busier offices,
plans often arrive in large bunches. Simply reading through all
of them to check for obvious deficiencies may take several days.
Therefore, the board has granted CDF up to ten days in which to
make this pre-filing review.

The length of this period has changed a number of times.
Originally, the rules of the board provided no such review at
all. Then, soon after the court decision in NRDC# CDF
administratively adopted a five-day review period. In July 1975,
the board ratified this practice in regulation, despite strong
opposition from industry.

During 1980 and 1981 when the public notice rules were
expanded, the pre-filing review was also extended to ten days.
These ten days ran without regard to holidays or weekends, so in
practical effect this extension could result in as few as five
working days, never more than eight. The extension certainly did
relieve some of the administrative difficulties. The board's
primary reason for adopting the extension, however, was to
provide more time for public inspection of THPs. Board
discussion at the time of adoption made that intent quite clear.

Ambigquity in the wording of the rule, however, made for some
strained feelings among the board, the CDF, RPFs, and timber.
operators for a time. Board discussion had hinted that only
"sensitive" plans should necessarily be held for the full 10-day
pre-filing review, but despite CDF requests for clarification, no
direction was given initially. Because the need for additional
public review time was quite clear, CDF took the position that,
until told otherwise, all plans would be held for the entire ten
days. A howl of protest arose almost 1mmed1ate1y from private
RPFs and the industry. The additional delay in gettlng plans
through the bureaucracy made them see red, especially in view of
their opposition to public notice.

The board never did clarify the rule itself, but at a
meeting on April 6, 1982 after a long discussion, the board
instructed CDF to take a "practical" approach to the matter.
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After that, CDF issued instructions to the field to hold only
sensitive plans for the full ten days. The term "sensitive" is,
of course, quite subjective, but CDF instructions seem to have
satisfied most of the public most of the time. Sensitive plans
are defined as those that include timber in populated areas, next
to major streams or lakes, in important view-sheds, near parks
and in other areas where experience has shown that controversy
may erupt. Experience has sharpened the definition. Most plans
can now be cleared for filing in three to five days. The
average, including those which policy dictates must be held for
ten days, runs only about seven days, including non-work days.

PUBLIC APPEAL

In almost every instance when public review has come before
the board or the CDF, a method for public appeal has also been
urged. Public access to environmental documentation, time for
adequate public review, and opportunity for public comment are
central to CEQA. CEQA also anticipates that the public will
assert its will through some sort of forum. Thus, an unwise
project, or one whose impacts have not been thoroughly explored
may be delayed or stopped.

The Forest Practice Act provides for review and public
participation, as we have seen. It goes one step further in that
it provides an appeal to the Board of Forestry for submitters of
THPs whose plans the Director of Forestry has denied. On
approved plans, however, the act, with a single exception, does
not provide any party with an appeal to the board for review of
the approval. That one exception was only recently granted to
"SB 856" counties by AB 3838 in 1984. Thus, the Board of
Supervisors in a county which has had special Forest Practice
Rules adopted by the Board of Forestry may appeal approved plans
to the board. No one else may do so.

The lack of direct appeal rights has rankled environmental
critics of the forest practice program from the beginning. Many
have insisted that this lack should have prevented the program
from originally being certified as a functional equivalent.
Moreover, the critics assert that the Forest Practice Act is
unconstitutional because the lack of appeal rights denies equal
protection under the law. Joseph Brecher included this argument
as a principle item in his letter of July 31, 1979 to the
Resources Secretary requesting decertification of functional
equivalency. It has been a main item of complaint in nearly all
lawsuits against the board and CDF over the Forest Practice Act.

As of this writing, the lack of such appeal rights has stood
the test of legality, including cases that have gone to the
appellate court level, such as EPIC v. Johnson. Although the
state lost that case, the decision was based on other matters in
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the suit. The court did not find fault with the lack of public
appeal rights. Several other cases, including Laupheimer v.
State of California and Lexington Hills Assoc. v. State of
California went to appellate court with the same results. Upon
appeal, the State Supreme Court on June 29, 1988 declined to hear
the issue, thus sustaining the lower court.

CEQA does not in itself grant any appeal rights. Such
appeals as the public has against projects subject to CEQA come
from other laws. Appeal rights have always existed through the
courts for those who can demonstrate a standing to sue. The
trial court judge in Laupheimer stated unequivocally that the
general public does not have the same values at risk as the
immediate property owner, thus does not necessarily have rights
to the same hearing process as the timber owner. That language
was upheld by the appellate court and by the Supreme Court in its
1988 rejection of the appeal.

CDF and the board have often discussed a possible Forest
Practice Act amendment that would allow the heads of certain
environmental agencies to appeal approved plans. Such an
amendment was seen as a compromise to provide a measure of public
appeal. The Board of Forestry in its annual reports to the
legislature ‘in 1978 1979, 1980, and 1981 requested legislation to
authorize the head-of-agency appeal concept. For a time in 1981
the legislature actively considered SB 720 (Johnson/Greene), a
bill which would have exempted the Forest Practice Act from CEQA.
CDF worked to add head-of-agency appeal to the bill in case it
passed, but the bill failed. SB 1641 by Senator Berry Keene in
1987 made a stab at it again, along with the effort to require
sustained yield on private lands. That enormously complicated
proposal never went far. Although the bill cleared the assembly,
it died in the senate.

CUMULATIVE EFFECTS

Another question which the board and CDF have faced almost
continuously with no satisfactory resolution has been how to
address cumulative effects. CEQA has since 1972 required a
review of cumulative effects, along with other possible
detrimental effects. Since December, 1977, Section 208 of Public
Law 92-500 has required that Best Management Practices include
measures to deal with cumulative effects.

More than one definition of cumulative effects exists,
adding to the problem of providing protection. Generally, the
concept is that, although a project may not by itself lead to
significant environmental impacts, it may do so when coupled with
other activities. It's like the question "How many straws can a
camel carry?" One significant difference of opinion about the
definition arises over the existence of synergistic effects: a
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situation where the total impact is greater than the sum of the
parts because of some "multiplier" action. Scientists can argue
for days on end whether environmental synergism exists.

While on the subject of definitions, a cumulative impact is
the same thing as a cumulative effect, at least so far as CEQA is
concerned. Also, while there is a tendency to think almost

exclusively in terms of cumulative watershed effects, CEQA makes
no such distinction. In fact, most of the case law on cumulative

effects arising out of CEQA addresses other types of issues. One
of the most significant cases, San Franciscans for Reasonable

Growth v. City of San Francisco (151 Cal App 3rd 61) addresses

cumulative traffic problems. Section 208 is, of course, mainly
concerned with effects on water quality, but 208 is not the only

authority.

Historically speaking, the issue first presented itself to
the Board of Forestry at its June 24, 1976 meeting when the
National Park Service pressed the board for access to long-range
future harvesting information in the Redwood Creek drainage. The
Park Service wanted better protection for the downstream values
in Redwood National Park. On December 9, 1976 CDF sent the board
several rule proposals addressing road maintenance and cumulative
effects. The board sent these proposals to the DTACs (District
Technical Advisory Committees) for review. At about the same
time, the Attorney General's Office advised that the board could
not release information acquired by subpoena in actions relative
to the NRDC case. The board advised the park service that it
lacked the authority to require the information requested.

The DTACs returned to the board in March 1977 and indicated
that they were unsure what to do with the CDF proposals. Far too
many unmeasurable and unpredictable factors were felt to be at
work simultaneously to allow any practical regulatory scheme. 1In
October of that same year, the Northern DTAC reiterated its
earlier stand and went on to register disapproval of any specific
rule on the subject. NDTAC believed the individual rules could
cumulatively attack the problem. The problem seemed to be, in
effect, that camels can weigh straws more accurately than people
can predict cumulative effects, especially in a natural resource
context.

In the meantime, the Board of Forestry met with the State
Board of Mining and Geology in April 1978 and discussed the
issues without reaching any conclusions. 1In July 1978, geologist
Ralph Scott of the Department of Water Resources addressed the
board on cumulative watershed problems in the South Fork of the
Trinity River.

On March 9, 1979 CDF gave the board a report about THPs
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submitted solely for road construction. CDF saw such THPs as
having cumulative effect implications because they generally
involve construction of permanent access roads. Once a road
system has been installed, it tends to govern future management
decisions for a long time. CDF staff believed it had to raise
questions during plan review concerning long-range planning, but
answers were hard to come by. Timber owners in a competitive
situation are understandably reluctant to share long-range plans
with an agency. The board did not challenge the CDF procedures.

During their October 1979 meeting, ‘the board again discussed
Joseph Brecher's letter to the Resources Secretary requesting
decertification of functional equivalency. His insistence that
the Forest Practice Rules failed to address cumulative effects
was noted as was the board's previous frustrations with the
topic. Board Chairman Dr. Henry Vaux proposed a symposium on the
subject as a partial response to Brecher's allegations.

Following Dr. Vaux's suggestion, a symposium called "The
Edgebrook Conference" was held in Berkeley at the University of
California on June 2 & 3, 1980. The symposium dealt mainly with
watershed effects. The proceedings of the conference are
entitled "Cumulative Effects of Forest Management on California
Watersheds - An Assessment of Status and Need for Information."®
The title pretty well sums up the conclusions of the conference.
There was disagreement on the existence of synergism. The
participants did seem to agree that not much was known about how
to measure or to predict cumulative effects in such a complex
environment. '

The board again addressed the subject on March 4, 1981.
Controversy had been growing over new Watercourse and Lake
Protection rules under study as Best Management Practices to
comply with Section 208, PL 92-500. Cumulative effects issues
lay at the center. Chairman Vaux decided to appoint a task force
to study the issues. This group consisted of: former State
Forester Larry E. Richey as chairman, Bob Coats, James Brown,
Paul Seidelman, Andrea Tuttle, and Sue O'Leary. These persons
had expertise not only in forestry but also in geology and
hydrology. Both environmental and industrial interests were
represented in the membership of the task force.

As might be expected with the expertise represented, the

€ RICHARD B. STANDIFORD and SHIRLEY I. RAMACHER. 1981.

Cumulative Effects of Forest Management on California Watersheds:

An Assessment of Status and Need for Information. Proceedings of
the Edgebrook Conference, June 2 & 3, 1980. University of

California, Berkeley, California. 109 pages.
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task force report dealt mainly with watershed effects, but it did
not ignore other concerns. The group concluded that the best
regulatory way to address cumulative effects was to make the
individual rules as effective as possible to reduce site-specific
impacts. The group believed that if individual impacts were
reduced sufficiently, there would be no adverse cumulative
1mpact. The report also suggested a requirement to consider
adjacent and downstream channel conditions when reviewing
alternatives during plan preparation and review. It recommended
in strong terms against any system of allocated cuttings by ‘
ownerships within watersheds. The group believed there were too
many unknowns and uncertainties to justify such regqulations,
which were certain to be highly controversial. The board
received this report on March 3, 1982 almost exactly one year
after appointment of the task force.’

The board reviewed and discussed the report at its April and
September, 1982 meetings, concluding that the advice of the task
force was sound. One board member, Dr. Clyde Wahrhaftig, did
express dissatisfaction with the report. He objected that the
task force had ignored portions of the hydrologic effect
pertaining to the change in the percentage of rainfall that
becomes run-off as a result of clearcutting and road compaction.
- The board proposed a study of the adequacy of the rule requiring
retention of uncut buffers between clearcut blocks. This rule
had been adopted earlier by the board specifically to deal with
cumulative effects. The board took no further action at the
time, but the record indicates that members realized their rules
did not always preclude cumulative effects.

The issue reappeared frequently. Board member Cecile
Rosenthal pleaded on several occasions for more research. The
Sierra Club in September 25, 1984 letter demanded that the board
adopt an effective rule to deal with cumulative effects on timber
harvesting operations. The board responded that the issue was
complex, that scientists couldn't agree, that it defied easy
solutions, but that the board would continue to study the
possibilities.

CDF faced a unique cumulative effects issue early in 1984
when Pelican Lumber Co. submitted three THPs for logglng young-
growth timber they owned in the Soquel Creek drainage in Santa
Cruz County. The company revealed that two more plans were in
the works and would be submitted soon. The total acreage was
large and represented a substantial proportion of the total
watershed. Furthermore, the watershed had suffered severe damage
in the heavy winter storms of early 1983. A number of slides had

7 LARRY E. RICHEY, BOB COATS, LAMES BROWN, PAUL SEIDELMAN,
ANDREA TUTTLE, SUE O'LEARY. 1982. Report of the ulative

Effects Task Force. 18 pages.
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occurred from natural causes during that storm. To make matters
worse, the creek runs through the heart of several towns, with
the town of Soquel lying below the watershed "in the mouth of the
cannon," as it were.

Director of Forestry, Dr. Jerry Partain, concluded that the
first two THPs submitted could probably be harvested without
undue risk. Because of the substantial acreage and an especially
sensitive portion of the watershed that lay within the third THP
area, Dr Partain hesitated to give it his approval. Lacking a
specific rule on which to base a denial, Dr. Partain elected on
February 3, 1984 to delay his decision and request an emergency
rule under PRC 4555. The matter came before the board first on
March 7, 1984. in Santa Cruz. The hearing continued the following
April 16 in Redwood City.

Just before the Redwood City hearing, Pelican Lumber Co.
withdrew the unapproved plan from consideration. This mooted the
PRC 4555 hearing, but the board decided to receive testimony on
the subject matter anyway. Among other things, the board heard a
description of a method for predicting cumulative effects based
on equivalent roaded acres developed by Paul Seidelman, of the
U.S.D.A. Forest Service.

Although the PRC 4555 emergency no longer existed, Pelican
indicated they probably would resubmit the plans. CDF therefore
persisted with its request for a special rule dealing with the
problem. CDF requested the board to make the Soquel Creek
drainage a Special Treatment Area and to adopt a rule allowing
the director broad authority to use judgement to deny THPs within
the area. Cumulative effects would form the basis for judgement.
In the face of so many uncertainties, reliance on the director's
judgement seemed about the only way to go; in theory, while the
director's authority would be broad, the affected area was small.
Justification was based on the unique combination of
circumstances that existed in that drainage.

The uniqueness of the drainage became the focal point of
attack on the proposed rule as the hearing continued in San
Rafael on May 16. Many witnesses from both sides of the issue
testified that there was nothing especially different about
Soquel Creek. County officials wanted a similar rule for the
entire county and argued that any rule appropriate for this creek
could apply to all of the county's creeks. Industry spokes-
persons countered that they were afraid of just exactly that. To
them, the rule was too broad and a bad precedent equally
applicable to many drainages. CDF insisted, on the other hand,
that the combination of circumstances was indeed unique - not the
watershed alone but the watershed, plus the severe storm damage
concentrated in that drainage, plus the vulnerablllty of the
downstream communities.
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The hearing continued at the June 7 meeting in Fort Bragg.
The county of Santa Cruz was represented by Supervisor Gary
Patton. Pelican Lumber Co. had a brace of attorneys. Following
a sharp skull-session during a recess called for that purpose,
compromise wording evolved giving CDF almost everything it
needed. The rule was finally adopted on July 10 in Sacramento in
the form agreed upon the previous month.

Despite CDF's efforts to gain a high level of protection,
the county of Santa Cruz went ahead on February 27, 1984 and sued
to block operations under the two plans that the director had
previously approved. Among other things, the county charged that
the Forest Practice Act was unconstitutional because of the lack
of equal appeal rights for the public. The plaintiffs argued
further that CEQA had been violated because of inadequate public
notice and inadequate review of cumulative impacts. Plaintiffs
also presented a new argument - failure of the THP process to be
recertified as a functional equivalent following rule changes
made since 1976. On April 23, 1985, Judge W. J. Harpham rejected
the county's case and ruled in favor of the state. The county
has appealed the decision, but no decision has come down as yet.

In the meantime, AB 1965 was introduced by Assemblyman Sam
Farr on May 5, 1987 to make a "living state park" out of the
area. Farr proposed a park that would furnish a small measure of
forest products while being used for recreation and watershed
protection. He later amended the bill to make the area into a
state demonstration forest under CDF management but included no

funds.

The amended bill was successful, and Governor Deukmejian
signed it into law on September 9, 1984. 2900 acres of the
drainage were acquired by the state through a fascinating three
way exchange involving the Bank of America and some funds owed
the state by the bank. The remaining areas will be acquired as
funds become available. In the meantime, the area remains for a
time under the supervision of The Nature Conservancy. .

On July 25, 1985 a significant event occurred. The First
District Court of Appeals reached a decision in EPIC v. Johnson
with far-reaching repercussions on the review of cumulative
effects. That case had begun on November 1, 1983 when the
Environmental Protection Information Center (EPIC) sued CDF and
the board over a THP submitted by Rex Timber Co., a subsidiary of
Gerogia-Pacific Corporation. The company intended to harvest a
block of approximately 40 acres of old-growth redwood timber near
Sinkyone Wilderness State Park in north-coastal Mendocino County.

EPIC objected on many grounds, but mainly because old-growth
redwood would be clearcut, and the operation was too near the
park and the coastal hiking trail. Also, as a result of an
earlier forest practice case, an ancient archeological site had
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been discovered within the THP area. This site became the focus
of much furor over possible burials sacred to Native Americans.
The lawsuit complained of CEQA and constitutional failures
similar to the Santa Cruz County case described previously.
Archeological review received special mention.

After trial, the superior court ruled against the plaintiffs
and on December 6, 1983 denied the requested writ of mandate.
EPIC appealed. The appellate court rejected all of the constitu-
tional arguments but did find for the plaintiffs on four points
related essentially to CEQA and the Forest Practice Act:

1. CDF did not adhere to its own regulations and submitted
its responses to environmental concerns a few days
late.

2. CDF had not made a proper response to archeological
concerns.

3. CDF had failed to send a notice of the plan to the
Native American Heritage Commission.

4. CDF had not demonstrated an adequate assessment of
cumulative effects in approving the plan.

The decision made a fifth point in response to a defense
argument raised by an attorney for the real parties in interest,
Georgia-Pacific Corp. The attorney had suggested that because
of PRC 4582.75, a section added to the Forest Practice Act by SB
886 in 1977, CEQA did not apply. The court rejected that
argument with approximately 19 pages of decision. CDF had never
taken the position that CEQA was inapplicable, but the wording of
the decision has made it appear otherwise. One outcome of this
portion of the decision was a clarification of the meaning of
section 4582.75. The court plainly stated that 4582.75 did not
preclude CDF from compliance with the mandates of CEQA. Thus,
the court stated, CDF is not always limited to rules of the board
when reviewing THPs.

The first three points of the court's decision concerned
procedural errors that were relatively simple to rectify. Only
the cumulative effects decision gave pause. CDF considered
appealing certain aspects of the decision, and an appeal might
have cleaned up the decision somewhat. The final outcome could
not have been substantially altered, however. Therefore, CDF
elected not to appeal. The court appeared to find only a failure
to demonstrate an assessment, not failure to make an assessment.
CDF had, in fact, given strong testimony of its assessment
procedure. CDF moved quickly to make sure it provided enough

evidence of its assessment. A letter of instruction to that
effect was sent to the field units on August 9, 1985.
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Then on September 4 the board passed a resolution asking CDF
to appoint a task force to review the matter and report back to
the board. Director Partain appointed Ted Cobb, an attorney
employed by CDF as staff counsel; Fred Landenberger, an RPF with
the California Forest Protective Association; Rob Rivet, an
attorney with the Pacific Legal Foundation; and Robert Rappleye,
an RPF in private practice who was also a member of the Mendocino
County Planning Commission. This author served as staff to the

task force.

The task force met first on October 18, 1985. The members
then visited or consulted with a wide array of county and private
industry planners and consultants, federal agencies, and
environmental specialists. The task force found a surprising
lack of knowledge among these persons about how to make a
cumulative effects analysis. Most indicated that they simply
follow the CEQA Guidelines, a set of regulations adopted by the
State Resources Agency.® The Guidelines contained an excellent
set of definitions but almost nothing about how to actually make
a cumulative impact analysis. The U.S.D.A. Forest Service,
especially Region 6, the Trinity County Planner, Mr. Thomas
Miller, and Pacific Gas and Electric Company gave especially
helpful and useful information.

The task force made four recommendations:

1. CDF forest practice staff should use resources avail-
able from county planning staffs to assess a wide
array of possibly interactive projects.

2. Board of Forestry and CDF should conduct a study to
determine the appropriate geographic and time limits
for cumulative effects assessment.

3. Review teams should use a checklist to assist their
evaluations of cumulative effects. '

4. The Director of Forestry should require preparers of
THPs to address cumulative effects.

The task force report was published on December 3, 1985 and
presented to the Board of Forestry on the same day.? Initial

8 CALIFORNIA CODE OF REGUIATIONS, TITLE 14, Division 6,
Chapter 3, Section 15000, et seq., Appendices A to K, inclusive.

CEQOA Guidelines.
9 TED COBB, ROB RIVETT, BOB RAPPLEYE, FRED LANDENBERGER.

1985. Report of the Task Force on Cumulative Impacts.

California Department of Forestry, Sacramento, California. 12
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reactions were mixed. RPFs didn't like the checklist suggested
by the task force. Many industry representatives considered the
report to be an over-reaction. Envirommental critics thought it
didn't go nearly far enough in that it concentrated only on
procedure and not on substance.

The board reviewed the report on January 7, 1986 and
supported the four recommendations. They recommended further
that CDF should add a suitable question to the THP form to
encourage RPFs preparing plans to make an analysis of their own.
They went still further and recommended use of the checklist by
RPFs during THP preparation, as well as by review teams.

The task force report established a new norm for the review
of cumulative effects. As requested by the board, CDF made the
checklist available in an instruction booklet put out to guide
RPFs in the preparation of THPs. The question requiring RPF
attention to cumulative effects was made a part of the THP form.
Detailed instructions were distributed to CDF field units. By
this time, CDF believed itself to be ahead of any other agency
governed by CEQA in the evaluation of cumulative effects. Time
and the courts would tell.

In this as in many other CEQA questions, the laws are not
clear. It has been left up to the courts to say what the law
requires. Relying on past court decisions, the agencies simply
must try to guess what the courts will demand before the next
suit goes to trial. Budgetary limitations preclude going beyond
legally justifiable procedures. An agency lacks the authority to
interpret the laws as loosely as many persons might wish.

Another kind of "checklist" became available soon after
EPIC v. Johnson. A Sierra Club spokesman, Ron Guenther of Fort
Bragg, California, published an article in a local newspaper on
how to protest cumulative effects. In it, Guenther suggested
that opponents of timber harvesting should raise questions about
a variety of effects that might possibly accumulate in a way that
would be detrimental to the environment. Shortly afterwards, CDF
regularly began to face these questions on new THPs in comments
made by critics during the public review period. Rarely was any
factual evidence offered to support the probability of cumulative
effects. To critics, it has seemed sufficient to raise the
questions, then seek ways to criticize the answers.

In Sonoma County on April 7, 1986 Helen Libeu, a long-time
follower of the activities of the board and CDF, sued to block
logging by Louisiana-Pacific Lumber Company under two THPs. The
two areas were called "Freeze-out Creek"” and "Kolmer Gulch" after

pages, plus Appendices'A through F, inclusive.
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the two principle watercourses involved. The only allegation
original to this suit was a charge that the company was cutting
too rapidly for sustained yield within the county. Mrs. Libeu
further alleged that the rapid cutting rate would lead to severe
cumulative impacts. The rest of the allegations were virtually
the same as in other similar cases. As in all but one such case,
the trial judge found in favor of the state. Mrs. Libeu
appealed, and the appellate court agreed with Mrs. Libeu that
cumulative effects were not adequately addressed.

The Freeze-out/Kolmer Gulch THPs were submitted just after
the court issued its EPIC decision. The December 1985 Cumulative
Effects Task Force Report had not yet become available, so the
check-list was not in use. Nevertheless, CDF had already begun
to document its cumulative effects review more completely and
thought their bases adequately covered.

The board and the department appealed this decision to the
California Supreme Court. That court declined to hear the appeal
but did order that the appellate court decision not be certified
for publication. This meant that the decision would have no
value as a precedent in future cases. Apparently the court felt
that the issues were so specific to the area in question that the
principles should not have further application to other areas.

About this same time, Rex Timber Co., the timber owning
subsidiary of Georgia-Pacific Corporation, submitted a new THP to
harvest the same timber area involved in the original EPIC
lawsuit. EPIC sued again. This suit never came to trial,
however, as the company finally decided to sell the property to
The Nature Conservancy in early 1987. The Nature Conservancy has
stated an intention to turn portions of the property over to the
State Department of Parks and Recreation. Some of the property
may go to a form of private or semi-public ownership that will
manage for timber production.

Other lawsuits have added to the history of cumulative
effects regulation. On June 26, 1984 Santa Cruz County and a
property owner named Laupheimer sued CDF and the Board of
Forestry to block logging on Lompico Creek. The usual litany of
charges was made: failure to comply with CEQA, and especially
inadequate review of cumulative effects. In Laupheimer v. State
of california the trial judge found for the state. On April 15,
1988 the Sixth District Court of Appeals upheld the trial court
decision on all points except the one relating to cumulative
effects. On that point, the court applied the requirement in a
manner consistent with existing CDF practice. The Supreme Court
on June 29, 1988 refused to hear an appeal in Laupheimer, thus
finalizing the appellate decision.

On June 3, 1987 EPIC sued CDF and The Pacific Lumber
Co./Maxxam Corporation over that company's cutting practices.
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‘Again, a big issue was made of cumulative impacts, particularly
as to the effects on wildlife of the continued cutting of old-
growth timber. The trial court found agalnst the company and
CDF. CDF decided not to appeal the decision. In response to
Libeu and this latest EPIC case, CDF has modified its review
process. The emphasis is still on process and not on content.
This has not pleased the critics, but in view of Laupheimer,

- seems within the requirements of the law.

By 1985, Region 5 of the USDA Forest Service had begun using
a new method for measuring cumulative effects. The Board of
Forestry learned about it at the hearing on Soquel Creek. This
methodology became popular among environmentalists because it
seemed to have a scientific basis and could be used to calculate
a numerical index of potential cumulative effects. It is based
on assumptions about the relative hydrologic effect of different
timber management strategies in comparison with road
construction. Roads are considered to have the maximum impact
~over time. Other activities are rated proportionally against
this base. Factors are then added for slope, precipitation, soil
type, geology, and other natural conditions. The numbers go into
a formula to calculate an index. In Forest Service usage, the
index was meant to be the starting point for a further review of
conditions that did not permit numerical evaluation.

The Forest Service method has been the subject of much
debate among scientists and others, many of whom question its
validity. It has also been charged with oversimplification.
Other opponents concede that the method might have value as a
tool for land managers but questlon its usefulness as the basis
for a regulatory scheme. Its use is limited entirely to
watershed impacts. It is not applicable in any sense to other
environmental concerns. Despite the debate, it has found many
adherents who would like to see the Board of Forestry adopt a
version of it for use on non-federal lands. The Forest Service
itself has relied upon the method in a few instances to request
private timber owners to delay cutting in watersheds having joint
private/federal ownerships.

Private timber owners dislike the method because it suggests
cutting delays and allocations of cutting rights that seenm
unjustified in the face of scientific doubts. For the Board of
Forestry, the political implications are enormously complicated.
To delay cutting by owner "Y" because owner "X" in the same
watershed arrived first would require extraordinary
justification. For owners to reveal long-range management
information to regulators bent on establishment of allocations
would mean release of sensitive trade data to competitors. The
timber industry is highly competitive, and the U.S. Justice
Department Anti-trust Division intends to keep it that way.
Therefore, cooperative strategies, even the release of trade
data, would likely be viewed as anti-competitive.
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In early 1987, CDF and the Forest Service held a number of
discussions trying to resolve differences in approach but were
not successful. The Board of Forestry was so informed on June 3,
1987. The issue was one of great importance to the State Water
Resources Control Board in deciding Best Management Practices
Certification. Therefore, the Board of Forestry moved to inform
the water board that mutually acceptable means are not obtain-
able. The forestry board feared that the water board would hold
the state to the federal standard. Interestingly, the Forest
Service informed the forestry board on July 8, 1987 that it had
initiated a peer review of the methodology within the service.

The final chapter on cumulative impacts may never be
written.

ARCHEOLOGY

Archeological resources under the Forest Practice Act have
had a "touch and go" history. References to cultural resources
are missing from the act; only from CEQA does authority come for
their protection. The Forest Practice Rules provide for
protection of Special Treatment Areas, which by definition
includes Recorded Archeological Sites. Non-recorded sites have
no formal protection in either the act or the rules.
Nevertheless, real progress has been made, thanks in large part
to the strong efforts of the archeologists that CDF has been
fortunate enough to engage or employ.

Beginning in the latter half of 1977 CDF began to contract
with Department of Parks and Recreation for the services of
archeologist John Foster. Foster was followed in 1980 by Jim
Woodward and in 1981 by Dan Foster. The contractual arrangements
ended in 1981, and Dan Foster has since been employed directly by
CDF. These three have consulted with CDF on a variety of
projects not limited to forest practice requlation. Moreover, -
they have had statewide responsibility. Despite being spread
quite thin, they have accomplished much through an infectious
enthusiasm for their profession. Through highly successful
training courses and one-on-one contacts with CDF and industry
personnel, a corps of more than casually interested lay-
archeologists has been developed to aid their efforts.

Soon after functional equivalent certification, CDF worked
out an informal arrangement with the Office of Historic
Preservation (OHP), attached to the Department of Parks and
Recreation. OHP would do a nominal review of THPs to determine if
recorded archeological sites existed within a THP area. They
would then make generalized recommendations for the protection of
the site. The staff archeologist would evaluate the information
available, and when able, visit the site. Protection of a site
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rarely has meant exclusion of logging. Usually, a site can
receive adequate protection merely by avoiding heavy equipment
use in the immediate area.

Until 1981 CDF and OHP performed this function with little
information from submitters of THPs. That year, a question was
added to the THP form asking if the submitter had knowledge of
any recorded sites. The answer was usually “"No," but affirmative
answers helped relieve the workload when they came in.

Early in 1984 OHP informed CDF that because of a loss of
federal funding, it could no longer do the THP review.
Fortunately, computerized record files were nearly completed at
this point. CDF moved quickly to obtain a computer which could
be connected with a central data source to allow easy access by
the staff archeologist. Since then, CDF has been able to
perform its own record search.

In August 1985, CDF began to assist RPFs with advance
information about recorded sites so that THPs could be designed
to protect the sites before they were submitted. Interest in the
service expanded so rapidly that by the following spring, the
staff archeologist was being swamped.

Almost simultaneously with these events came the EPIC
decision. Archeology was prominent in that decision in two ways,
one obvious, the other not. The easy one simply told CDF that in
its public reports it must not refer to protectional measures
located in a confidential report not available to the public.
This finding resulted from CDF's references to a confidential
report prepared by an archeologist under contract with the
landowner. CDF could remedy that deficiency simply by quoting
pertinent portions of the report in its memoranda while guarding
confidential information. None of the confidential information
had any relevance to the protection issues, but only to site
location. Keeping site locations secret is of paramount
importance as we shall see shortly. ’ '

The second item was a spin-off from the long dissertation
about compliance with CEQA. Heretofore, the only formal
protection accorded sites in the rules was to recorded sites.
CEQA, on the other hand, makes no distinction between recorded
and unrecorded sites. CDF had not ignored unrecorded sites
previously, but neither had the sites received the level of
protection intended in CEQA. That clearly had to change.
Raising the level of protection required that RPFs who prepare
THPs make more effort to ascertain whether unrecorded sites nay
exist within a plan area. It also required knowing how to
protect the sites efficiently.

In 1986, therefore, the THP questions to be answered by RPFs
were strengthened, and RPFs were encouraged to obtain information
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about recorded sites on a property-wide basis. The Archeological
Information Centers located at several State University campuses
were induced to provide information more easily. More training
sessions to increase awareness and knowledge were conducted and
attended by large groups of CDF and industry RPFs.

One problem has sprung up repeatedly throughout the history
of archeological site protection: the need to keep the locations
confidential. OHP feared for CDF to begin making its own record
search because it might mean non-archeological personnel coming
in contact with location data. The need for confidentiality led
to CDF's obscure references criticized by the court in EPIC. It
cropped up again when RPFs began going to the information centers
to seek recorded site data. Secrecy is important to both
archeologists and Native Americans because of the need to protect
sites from pot-~hunters and other kinds of vandals. Secrecy, on
the other hand, does not accord with CEQA needs for public
disclosure. Compromises have been worked out at each step. The
archeological community and Native Americans have had to accept
some disclosure. CDF and the industry have learned to comply
with CEQA without giving away the store.

All of these efforts have paid off. Hundreds of new sites
have been discovered and recorded. The awareness and protection
of recorded sites has improved many fold. Timber harvesters,
having come to realize that protecting these sites doesn't
necessarily hamper their businesses, have become less hostile.
In some cases, active support has developed. The forested areas
of the state contain untold numbers of undiscovered sites. The
best way to find and protect them is to win the cooperation, or
at least defuse the opposition, of those who know the areas best:
the loggers and foresters. The CDF archeological squad has done

well.

CHALLENGES TO CERTIFICATION

The THP preparation and review process was certified on
January 6, 1976 as a functional equivalent of the usual EIR as
required by CEQA. PRC section 21080.5, which established the
certification process, provided a way to challenge certification
but allowed direct challenges only during the first 30 days
afterward. Nevertheless, in recent years certification has been
challenged numerous times. The challenges have been couched in
terms designed to get around the 30-day limit.

These challenges have, of course, come as parts of the
several lawsuits filed to block THPs. Almost invariably among
the allegations about cumulative impacts, archeology, unequal
protection, due process, and others, has been one stating that
certification should be voided. The rationale has been that
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despite the many changes made by the Board of Forestry in the
rules and regulations, certification has never been reexamined.
Attorneys have gone to great lengths to show that nearly every
rule ostensibly adopted to strengthen protection has actually
weakened it in some way. Therefore, certification should no
longer be considered valid, in their view.

Trial judges have without exception ruled against the
plaintiffs on this allegation. Several of these cases have gone
on to appeal, including EPIC v. Johnson, Libeu v. CDF, Laupheimer
v. State of California, Lexington Hills v. State of California.
While the appellate courts have sided with the plaintiffs on a
few issues, paricularly cumulative effects, they have all
rejected the certification claim. Laupheimer and Lexington Hills
were appealed to the State Supreme Court, which on June 29, 1988
declined to hear the appeal, allowing the lower court decisions
to stand.

At least one challenge has been made to the Secretary for
Resources. As noted in the section on Cumulative Effects,
attorney Joseph Brecher in a letter dated July 31, 1979
petitioned Secretary Huey Johnson to hold a hearing to consider
decertification. He cited lack of attention to cumulative
effects, improper analysis of alternatives, inadequate notice and
time for meaningful public review and participation, inadequate
interdisciplinary review, and public appeal rights not equal to
those of a plan submitter. Brecher's letter gave the Board of
Forestry grave concern. The board considered the letter and its
implications in depth on August 29 and again on September 26,
1979. At one point, the board even talked of holding its own
full hearing on the allegations.

Secretary Johnson answered Brecher's letter with one of his
own dated November 28, 1979. In it, the Secretary observed that
many of Brecher's allegations appeared to have merit, but that
the board was aware of the deficiencies. He explained that the-
board already had a process in motion to correct the problenms,
and he did not see any advantage in disturbing that process until
it had run its course. He was referring mainly to the adoption
of Best Management Practices under Section 208 of PL 92-500, the
Federal Clean Water Act.

The board did not complete its adoption of revised rules
until 1984, well after Secretary Johnson left office at the end
of 1982. The board approved its final report for submission to
the State Water Resources Control Board on June 1, 1983. How
Secretary Johnson might have received that report must remain a
mystery. Its guarded receptlon at the water board and the long
delays in receiving certification as Best Management Practices
suggests that Secretary Johnson might have granted attorney
Brecher's request.
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At this point, the program remains safely certified. In the
short run, the courts have settled the issue. Politics may well
play a part in the long-run because key officials will be
appointed by future governors. Still, there is room for optimism
for those who seek stability in the timber industry. Despite
allegations to the contrary, most observers agree that the
program has been considerably strengthened in the years since
certification. The evidence can be seen in the forest and in the
water. The main question that remains is whether the program is
as good as it can be. The remaining chapters will examine
specific aspects of the program to see how and when specific
improvements were made and where the controversies lie.
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Chapter 2

THE BOARD OF FORESTRY AND THE
DEPARTMENT OF FORESTRY AND FIRE PROTECTION

The precise relationship between the Board of Forestry and
the Department of Forestry and Fire Protection often puzzles many
observers, including sometimes members of both. As we shall see,
the relationship in may ways is not so very precise, and it has
changed in subtle ways from time to time. The nature of the
relationship and the changes that have occurred are important to
an understanding of the history of the Forest Practice Act. Some
matters affecting that relationship have already been touched
upon. More will be coming.

To begin with, the board and the department are two distinct
entities having what might be termed a symbiotic relationship.
Although separate and distinct life-forms, neither could easily
exist without the other. Most of the confusion arises from the
fact that within the California State Government, there are many
different kinds of board/department/staff arrangements. Some
boards are made up of members who serve full time and are paid
full-time salaries. Members of boards are usually appocinted by
the governor for fixed terms, subject to confirmation by the
State Senate, but other arrangements exist.

Many boards have large staffs which carry out the mandates
of the boards. There may or may not be departments or divisions
of government associated with these boards and their staffs.
Usually, however, the staffs of these boards are in themselves a
functional arm of government somewhat like a "department". The
chief-of-staff for such boards becomes in many ways the function-
al equivalent of a department head. A key difference is that
these chiefs~-of-staff are appointed by their boards, not by the
governor in the way that departmental directors are appointed.

The Board and the Department of Forestry and Fire Protection
in some ways are like the boards and staffs just described, but
in most ways they're different. The Board of Forestry is a part-
time board whose members are appointed by the governor for four-
year terms, subject to senate confirmation. The chairperson of
the board is appointed by the governor and holds the chair at the
governor's pleasure. The chairperson's term as a board member is
fixed, however. :

Board membership is set by law at nine members: three from
the forest products industry, one from the range livestock
industry, and five from the general public. The latter five may
have no pecuniary interest in forest lands or the timber
industry. Members serve four-year terms. Two terms expire each
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January 15, except that every fourth year three terms expire.
The fourth year coincides with the inauguration of governors.
Thus, an incoming governor, by appointing three new members plus
the chairperson, may immediately and substantially alter Board of

Forestry outlook.

The Board of Forestry has a small staff consisting of an
Executive Officer and an assistant appointed by the board, along
with clerical support drawn from the civil service. The
Assistant Executive Officer has a dual role as Executive Officer
for Foresters Licensing. With such a small staff of its own, the
board must depend upon the Department of Forestry for much of its

staff support.

The Department of Forestry and Fire Protection is headed by
a director who is appointed by and serves at the pleasure of the
governor. The State Senate must confirm the appointment. The
director, in turn, is the appointing power for all employees of
the Department of Forestry and Fire Protection. In this history
and in common usage, the department's name is abbreviated "CDF."
Incidentally, the Director of Forestry may be identified
completely with the Department of Forestry and Fire Protection
since the department is merely an extension of the director. For
that reason, throughout this history, "CDF" and "Director" have
been used interchangeably. -

It can be seen, then, that in terms of appointment,
employment, and command structure, the board and CDF are entirely
separate. The board, however, has authority to set policy for
CDF. Moreover, it has authority to adopt rules affecting forestry
and fire protection that the CDF must then enforce. Conversely,
the board would be hard put to perform most of its functions with
its own small staff. CDF, therefore, augments the board's staff
in substantial ways. In principle, the board's requests for
staff assistance are channelled through the director. 1In
practice, a fluid and easy-going relationship exists most of the
time. These close working ties are to some extent the cause of
misunderstandings among observers about the true relationship
since working boundaries are not always clear.

Both the board and the department have far ranging
responsibilities relative to many aspects of forest management
and fire protection. These include service forestry, range
improvement, pest control, urban forestry, state demonstration
forests, fire prevention, fire control on state responsibility
lands, and many other related programs. This history is limited
almost exclusively to forest practice regulation and will only
touch on the other programs where they relate closely.
Interestingly enough, by far the largest portion of the
departmental budget each year goes to fire protection. The
board, on the other hand, spends a disproportionally large amount
of time on forest practices. The latter program clearly

45



engenders the most controversy.

FOREST PRACTICE ACT RESPONSIBILITIES

The Forest Practice Act grants specific authority and duties
to the board and to CDF. For example, the board adopts the
Forest Practice Rules as specified in the act. The board hears
- appeals from decisions by the director to deny THPs and from
certain law enforcement actions of the director. Conversely, the
act designates the director as the one who reviews THPs and
decides whether they conform to the Forest Practice Rules and
other regulations. The director must provide for inspections of
timber harvesting operations to ascertain compliance with the
THPs, and he or she must carry out any necessary enforcement
actions. Some of these actions are appealable to the board, but
others are not.

In a third category of duties, the act designates primary
responsibility to the board but allows the board to delegate the
function to the director. In this way, for example, CDF issues
Timber Operator Licenses and approves permits for timberland
conversion.

One very important function is carried out entirely by the
board and its own staff: registration and licensing of
Professional Foresters (RPFs) and any necessary discipline of
licensees. This distinction is vital, for many of the director's
staff and perhaps even the director in person are also RPFs. 1In
terms of their professional activities as foresters, these
persons have exactly the same standing before the board as all
other RPFs.

Although the Professional Foresters Law is not part of the
Forest Practice Act, the act by law and the board in practice
depend heavily upon RPFs to make the act work. More will be
found throughout this history about the role of RPFs in the
forest practice program. At the end of this chapter some
specific incidents relating to RPFs and the board are described.

FROM DIVISION TO DEPARTMENT

The arrangement between the board and CDF has not always
existed in its present form. 1In 1976, CDF was a division within
the Department of Conservation. The division was headed by a
State Forester who was nominated by the board and appointed by
the Director of Conservation. In those days, the board had no
separate Executive Officer. The State Forester served as
Executive Secretary to the board, and CDF was the board's only
staff, with one exception. Starting in 1973, when reglstratlon
and licensing of foresters first began, the Executive Officer,
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Foresters Licensing, was assigned to the board by the director.
That person worked under the State Forester, but only in the
latter's capacity as Executive Secretary. The distinction was
sometimes rather blurred at first because the person assigned was
a CDF employee. This writer was the first person in that job.

It has since been made an exempt position appointed by the board.

CDF became a department on January 1, 1977, when SB 78
authored by Senator John Nejedly became law. Lewis A. Moran, who
previously had been Director of Conservation, and before that the
State Forester, became the new Director of Forestry. Larry E.
Richey, the State Forester when SB 78 went into effect, became
one of two Deputy Directors. SB 78 required at least one Deputy
Director to be an RPF. Larry Richey filled that slot. Director
Moran was also an RPF. Mr. Richey also temporarily continued to
serve as Executive Secretary for the board.

No substantive changes with respect to the Forest Practice
Act occurred at this point. All of the responsibilities of the
State Forester in the act automatically became responsibilities
of the director. Moreover, because of Lewis Moran's long
connection with CDF, continuity under established patterns was
maintained. This stability at the top of CDF provided for a
relatively smooth transition, fortunate in view of other forces
at work at the time.

Differences did appear later as the effects of the method of
appointment of the director came into play. The State Forester
typically -had been a career professional from CDF ranks. He was
a civil servant with career tenure. Appointed by the governor,
the director rather immediately reflects the political philosophy
of the administration in office at the time. Unquestionably, CDF
has become much more politically sensitive and subject to wider
philosophical swings as administrations come and go.

Lewis Moran stayed on as director until March 31, 1979.
Controversies over Redwood Creek and Redwood National Park
erupted during his tenure. Adoption of the Coastal Act in 1976
led to special Forest Practice Rules that did not come without
contention. Differences with industry about CEQA
responsibilities boiled over. The board began its long ordeal
with Best Management Practices (BMPs) under Section 208.

The board philosophy during 1975-82 gradually evolved into
one that reflected the priorities of Governor Jerry Brown as his
new appointees came on board two by two. Always meticulous and
slow about making new appointments, Governor Brown did not rush
to take advantage of the opportunities for quick changes. A new
chairperson, Dr. Henry Vaux, did not take the helm of the board
until mid-1976. Other members retained their seats on the board
long after their terms had expired. Still, a much more environ-
mentally sensitive climate began to prevail rather early. It
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proved to be a busy and contentious period.

Governor Brown appointed David Pesonen as Director of
Forestry starting April 23, 1979. Mr. Pesonen had been a member
of the Board of Forestry from May, 1977 until his app01ntment as
director. He had been a practicing attorney active in
conservation causes. He was a graduate forester who for a time
before entering law school had worked in forestry research. He
was not an RPF, however. Under David Pesonen, CDF became much
more pro-actlve in seeklng stronger regulation of tlmber
harvesting.

Director Pesonen also made several profound changes in the
organization of CDF. He quickly replaced Moran's Deputy
Directors with three deputies of his own choosing. Basic to this
narratlve was his replacement of Larry Richey with Loyd Forrest
in the slot that by law required an RPF. He also.created a new
position for Chief Deputy Director and appointed Robert Connelly.

In the forest practice program, pressures came from Section
208 and the State Water Resources Control Board to adopt BMPs.
Almost simultaneously, pressures came from AB 1111 to review and
revise existing regulations, even while they were being upgraded
to BMPs. Legislation was pursued to establish a long-term THP.
Public Notice rules for THPs were encouraged. SB 856 passed to
eliminate county regulation of timber harvesting.

With the arrival of Governor Deukmejian came a new Director
of Forestry, Dr. Jerry Partain. Dr. Partain didn't take over,
however, until March 7, 1983. In the interim, Mr. Al Owyoung,
who had been Mr. Pesonen s Deputy Director for Business Affairs
was Acting Director. Dr. Partain's confirmation was delayed
until January, 1984, partly because the Democrats controlling the
legislature saw a chance to tweak a Republican governor, and
partly because of conservationist concerns over the slant of the
new administration. Dr. Partain is an RPF, a graduate of Oregon
State University. He earned his PhD in forest economics at the
New York State College of Forestry at Syracuse University. He
had been a Professor of Forest Economics at Humboldt State
University from 1954 to 1983.

As might be expected, Dr. Partain made several changes in
his top administrative team. Don Petersen became Chief Deputy
Director. Ken Delfino replaced Loyd Forrest as Deputy Director
for Resources. Jerry Letson became Deputy Director for Fire
Protection. These appointments were notable because they were
made entirely from CDF ranks. Subsequent retirements have seen
Dick Day replace Jerry Letson and Richard Ernest become the Chief
Deputy Director, again from the ranks. Dr. Partain retired at
the end of 1988, and the governor appointed Richard Ernest, a
longtime career employee of CDF, in his place.
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The new administration had to contend with adoption of
county Forest Practice Rules under SB 856 and a spate of lawsuits
by county governments upset over their loss of regulatory power.
Conservationists, who no longer felt that they had a friendly
administration, brought on numerous lawsuits. All the legal
battles were played out against the background of a drawn-out
effort to obtain BMP certification from the water board.

A different sort of change occurred when 1986 legislation
expanded the full name of CDF to "California Department of
Forestry and Fire Protection." The California Department of
Forestry Employees' Association had for many years sponsored
legislation to rename the department to better emphasize its fire
protection role. Every year, the name-change bill made it
through both houses of the legislature despite routine opposition
from the administration and the board. The governor would then
routinely veto the bill. For reasons never made public, in 1986
the governor agreed to sign the bill. The change has had small
effect on the Forest Practice Program -- mainly, the extra time
and room it takes to spell out the name.

HENRY VAUX ASSUMES BOARD CHAIR

As might be expected, the board has undergone substantial
changes in philosophy over the years. 1In 1976, the board still
had a significant number of members appointed by Governor Ronald
Reagan. Although each new incoming governor may immediately
appoint three new board members as well as the chairperson,
Governor Brown moved slowly to replace prior appointees. He
named two new members during 1975. Ray Nelson, a labor union
official from Humboldt County, replaced William Holmes early in
1975. Thomas Lipman's term had expired in January, along with
that of Holmes, but he continued to serve until he resigned in
July 1975. His replacement, Dr. Clyde Wahrhaftig, a Professor of
Geology at the University of cCalifornia, did not begin until
November, 1975. Howard Nakae's term in the chair also expired-in
January, 1975, but he held on at the governor's request until
June 23, 1976.

CDF personnel will long hold Mr. Nakae in the highest regard
because of the way he stood with the department and State
Forester Lewis Moran in 1973-74 during a time of crisis brought
on by efforts of the Director of Conservation to substantially
reorganize CDF. It was those efforts that led eventually to the
passage of SB 78 and creation of the Department of Forestry.
over and above these issues, Mr. Nakae served with great
distinction and personal sacrifice as board chairman during a
trying period. His accomplishments are detailed by Arvola.l

1 T.F. ARVOLA, 1976. Ibid.
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Dr. Henry Vaux assumed the board chair on June 24, 1976 on
the second day of a two-day meeting. A Professor of Forestry at
the University of California, Dr. Vaux had long studied and
taught forest policy. He made significant contributions to the
1972 report of the Institute of Ecology at U.C. Davis entitled
"public Policy for California Forest Lands."2 Many elements of
the present Forest Practice Act were drawn from that report.

One of Dr. Vaux' first moves was to begin an overhaul of the
Board of Forestry policy statements. Many of these had gone
badly out of date when the new Forest Practice Act went into
effect. There had been little time for repair work during the
numerous crises of 1974-75. Then too, Dr. Vaux hoped in this way
to develop more of a spirit of cohesiveness among board members.
Perhaps there would be less contention over relatively
generalized policy statements, and a "board spirit" might result.

Whether or not his purpose succeeded observers may judge by
the results of the first effort. Dr. Vaux first suggested the
need for a policy on timber supply at the meeting in Chester on
July 22, 1976. He presented the first draft on October 1 in Fort
Bragg. Board members worked on adjustments at the next three
meetings. The policy then came on for hearing on January 18,
1977. The board held further hearings on April 5, May 11, June
21, and July 19. On July 19, 1977 the board at last adopted the
policy unanimously. Members debated their many disagreements
openly, but all members did come to agree on the final product.
Most subsequent policy debates were more harmonious. The timber
supply policy itself came in for frequent use subsequently as a
means to focus debate on many forest practice issues.

Dr. Vaux led the way in developing an independent staff for
the board. By law the board may appoint its own executive
officer, independent of CDF and civil service. Up to this point,
however, the board had not chosen to exercise this right. CDF
unquestionably had resisted, perhaps dreading the possibility of-
friction between staffs. The board approved the hiring of an
exempt executive officer at its October 1, 1976 meeting and moved
quickly to develop a job description and to advertise for
candidates. Not surprisingly, applications came in from all over
the nation. After a review of applications narrowed the field to
four and interviews reduced the number to two, Dean Cromwell was
appointed by board vote on April 5, 1977. He took office on May
1. Mr. Cromwell has weathered well, still occupying the seat as
of ‘this writing.

2 INSTITUTE OF ECOLOGY. Public Policy for California
Forest lands. University of California, Davis, California, 1972.

122 pages.
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One may observe in passing that friction between staffs has
been rare and minor. In truth, having a specific point of
contact with the board has facilitated interchange between CDF
and board. This writer has served on both sides of the fence and
speaks with first-hand knowledge.

DISTRICT TECHNICAL ADVISORY COMMITTEES

Dr. Vaux also moved quickly to give structure to other
functions of the board, particularly the appointment of members
of the three District Technical Advisory Committees (popularly
called "DTACs," pronounced Dee-tacks). DTACs have the respon-
sibility to advise the board on the adoption of Forest Practice
Rules. By law, the board must consult the DTACs before adopting
any of these rules. In practice, the board has consulted the
DTACs on a wide range of topics. DTAC membership categories
coincide with those of the board, and the board appoints the
members. Terms run four years, just as board members, except
that three terms expire on each January 15 of three years out of
four. Off-years when no new appointments were made have occurred
in 1975, 1979, 1983, and 1987. The board appoints a CDF repre-
sentative as DTAC Secretary who may vote in case of a tie.

The three DTACs represent the three forest districts into
which the board has divided the state, as provided in the Forest
Practice Act. The Coast District includes the redwood and the
pure douglas-fir belts that run south to north near the coast
from Santa Cruz and Santa Clara Counties to the Oregon state
line. The Northern District lies inland from the Coast district,
north of the Sacramento-San Joaquin River Delta, and north of
Sacramento and El Dorado counties. The Southern District takes
in the rest of the state, including the latter two counties.

The board made its original DTAC appointments in 1974. The
first new openings occurred in 1976. The board almost overlooked
the 1976 appointments in the fury of debate over functional
equivalency in late 1975. The appointments didn't get made until
just before the terms expired. This gave the board under Dr.
Vaux an opportunity and incentive to establish regular procedures
for receiving nominations and making appointments. The board
adopted a set of rules on December 10, 1977 but still didn't get
around to appointing the next set of new members until the
following January 18.

Organizing DTAC elections didn't stop there. The board had
conducted its first three elections by secret written ballot.
Then on August 12, 1977 the board's counsel advised them that
they could no longer use secret ballots. At that same meeting,
the DTACs requested the board to move the elections up at least
one month to give new members an opportunity to prepare
themselves for their first meetings. By law each DTAC must meet
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in January every year. January elections had caused more than a
little dlfflculty for some persons who were newly appointed one
day and possibly expected to attend a DTAC meeting the next.
Eventually, the board came around to making appointments even
earlier.

Obviously, as the board phllosophy shifts with the changing
of time and governors, the phllosophles of the three DTACs will
shift also. Without going into detail or namlng individuals, a
few generalities may safely be stated. During the Republican
administrations of Governors Reagan and Deukmejian, the public
members appointed to the DTACs have tended to be businessmen who
had an interest but no direct investment in the timber industry.
During the Jerry Brown administration, such appointees were more
apt to be active members of the Sierra Club, the Audubon Society,
the Native Plant Society, and other similarly oriented groups.
Exceptions to these generalities have existed. A number of
college instructors and retired U.S. Forest Service specialists
have been among the appointees of both types of administrations.
Timber industry representatives have not varied so much in style.

One point has tended to unite all DTAC members, regardless
of philosophy: they have believed that the board did not pay
enough attention to their recommendations. One of the reasons
for this has been that many organizations, realizing that the
board makes the final decisions anyway, have not spent any time
with the DTACs. They then have given the board the information
that the DTACs should have had to make informed recommendations.
The board might have corrected these habits by referring matters
back to the DTACs for more complete resolution. Unfortunately,
despite the boards oft expressed desire to do so, legal pressures
and deadlines often precluded such action.

BOARD SUBCOMMITTEES

Another new development in board structure occurred early in
Dr. Vaux' chairmanship. Sensing a need to streamline discussion
and enable more penetrating review of difficult matters reaching
the board, he proposed dividing the board into subcommittees.
The subcommittees would meet separately in sessions more informal
than meetings of the full board. Discussion would flow more
freely among members, public and staff. The subcommittees would
report to the full board with recommendations. The board could
thus cover more issues and do a more thorough job. The board
accepted this idea at its August 1977 meeting, and five
subcommittees were formed: (1) Legislation and Policy
Development, (2) Forest Practice, (3) Resource Protection, (4)
Budgets and Program Review, and (5) Information, Government
Relations and Taxation.

The subcommittee structure has been well received and
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effective, although cumbersome at first with overlapping
memberships and difficulty arranging for meetings. During 1979
when many board vacancies occurred, subcommittees were reduced to
four. Later, the number of subcommittees was reduced to the
first three named above. The responsibilities of the three were
broadened to cover all pertinent subjects previously covered by
five. With three members per subcommittee, a most efficient
structure has evolved. Subcommittees usually meet at a time set
aside in the course of regular board meetings, but on occasion,
they have met separately at other times and locations. Special
subcommittees have on other occasions been formed for special
purposes. The board has, for example, used such subcommittees to
hear appeals of THP approvals requested by certain counties.

MORE APPOINTMENTS BY GOVERNOR BROWN

Gradually, as previously noted, changes in board membership
led to significant changes in board philosophy during the years
of the Jerry Brown Governorship. In 1976 the governor appointed
Sierra Club activist Cecile Rosenthal from Southern California as
a public member, and rancher-timber owner Dwight May from
Humboldt County. Mr. May had belonged to the Coastal Commission
previously. In 1977 the governor appointed public member David
Pesonen who later became Director of Forestry, and Virginia
Harwood, part-owner of Harwood Lumber Co. With Mr. Pesonen's
appointment, the board had four members who belonged to the

Sierra Club.

Board membership then remained relatively stable in style,
if not in personnel, for the next four years. 1In 1978 the
governor reappointed industry stalwart Henry K. Trobitz, an RPF,
and Sierra Clubber Phillip S. Berry, an attorney. Both had been
originally appointed by Governor Reagan. In 1979 Drs. Vaux and
Wahrhaftig were reappointed. That same year Mr. May died. He
was replaced in 1980 with Mr. Richard wWilson, a rancher-timber
owner from Mendocino County. As previously noted, Mr. Pesonen
became Director of Forestry in 1979, leaving a vacancy on the
board. The governor appointed retired television newsman Mr.
George Dusheck, also .a Sierra Club member, to take his place.
Mr. Nelson resigned in 1979. Never in a hurry to make
appointments, Governor Brown replaced him with contract timber
operator Jim McCollum in 1980. ‘Sierra Club representation
remained constant, and no more faces changed through 1982.

THE BOARD AND GOVERNOR DEUKMEJIAN

Then, beginning in 1983 after the election of Governor
George Deukmejian, the board began to change again. Dr. Vaux
stayed in the chair until April 6, 1983. Newly appointed Harold
R. Walt from Woodside in San Mateo County assumed the chair on
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May 3. Mr. Walt currently teaches business management at the
University of San Francisco. He has a strong background in the
construction industry and in finance, and holds degrees in
Forestry and Business Administration from the University of
California. Dr. Carlton Yee, Professor of Forest Engineering at
Humboldt State University and an RPF, was appointed a public
member, replacing Dr. Wahrhaftig. Roy D. Berridge, an RPF and
timber manager for Diamond International Corporation, joined the
board as a forest products industry member. Mr. Berridge was
Chairman of the Northern DTAC at the time of his appointment. He
replaced Mr. McCollunm.

In 1984 Mrs. Jean E. Atkisson from Big Bear Lake was
appointed a public member, and Jack Shannon, a cattleman from
Porterville was appointed to represent the range livestock
industry. Both were previously members of the Southern DTAC.
They replaced Mrs. Rosenthal and Mr. Wilson, respectively. In
1985, the governor appointed Clarence W. Rose, an RPF, Consulting
Forester, and Licensed Timber Operator from Weaverville to
replace Virginia Harwood. The governor then appointed Ted
Waddell, Retired State Forest Ranger and RPF from San Luis
Obispo, to replace public member George Dusheck. Mr. Waddell's
confirmation ran into difficulty in the senate, however, and he
resigned after serving only a few months. Mr. Waddell's problem
typifies many of a similar nature that Republican Governor
Deukmejian had in dealing with a majority of Democrats in the
legislature.

In 1986, with the public member position left over from Mr.
Waddell's resignation, the governor had three vacancies to fill.
At first, he chose Mr. Joseph Russ, IV, a rancher from Humboldt
County to take the public seat vacated by Mr. Waddell. It soon
became apparent that the Russ interests included timberlands,
making him ineligible to become a public member. He was then
moved over to fill the seat left by retiring forest products
industry member Hank Trobitz. Franklin L. "Woody" Barnes, Jr., a
fruit-grower from Julian and a former Board of Forestry member
from 1971 through 1973 was appointed public member. Most
recently, Mr. Barnes had served on the Southern DTAC. Mr. Clyde
Small, an attorney and former Judge of the Superior Court, was
appointed to replace Mr. Phillip Berry as the fifth public
member.

With these latter three appointments, the changeover to a
Governor Deukmejian appointed board was complete. 1987 saw the
reappointment of Messrs. Walt and Berridge and Dr. Yee. In April
1988, Mrs. Atkisson retired from the board, and the governor
appointed Elizabeth A. Penaat, a management consultant from Santa
Cruz. The term of Clyde Small expired in 1989, and he requested
not to be reappointed. The governor has made no new appointment
as of this writing. As might be expected, this membership
reflects the conservative views of a governor who prefers less
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government. That none of the members belong to the Sierra Club
is one indicator. Three members are RPFs, and a fourth, Mr.
Walt, is a graduate forester, though not an RPF. For a brief
period during Mr. Waddell's time, and before Mr. Trobitz' term
ended, the board had five RPFs in addition to Mr. Walt.

TIMBER HARVESTING PLANS ON APPEAL

A number of occurrences over the years illustrates how the
board and CDF have worked together, mostly in harmony, to
accomplish their respective responsibilities. Many will be
described more fully in other chapters, but a few fit especially
well in this chapter.

One responsibility in particular which required the board
and CDF to develop mutual understanding concerned appeals to the
board by submitters of THPs denied by the department.
Incidentally, throughout this narrative, the terms "deny" and
"approve" are used to describe CDF's decisions on THPs.
Technically speaking, neither term is correct. The Forest
Practice Act uses the more complex terminology of "to determine
conformance" and "not in conformance." Industry over the years
has made much of using the correct terms. Originally, the
wording was thought to indicate that the State Forester, and
later the Director of Forestry, had only ministerial
responsibility for THP review. Industry believed fervently that
the legal terms implied lack of authority to approve or deny,
making THPs immune from CEQA. As we have seen, Judge Broaddus
eliminated that argument in NRDC v. Arcata National. Therefore,
while "deny" and "approve" are not quite correct, they are in
common usage and are much simpler terms. The differences today
are immaterial.

When CDF denies a plan, the plan submitter may appeal to the
board. Contrary to the accusations of many of its critics, CDF
has denied a substantial number of plans. Many plan submitters
have appealed those denials. Questions have arisen from time to
time during the process of appeals about the relative
responsibilities of board and CDF. The first such appeal is
described on page 89 of Tobe Arvola's book, "Regulation of
Logging in california, 1945 - 1975."3 In that case, the board
overruled the CDF and approved the plan.

The second THP to be denied by CDF was one submitted by Paul
Bunyan Lumber Co. early in 1976. CDF denied it for vagueness and
incompleteness because it did not adequately describe
silvicultural methods, omitted boundaries of Site I areas, left
off certain required erosion control measures and cutting area

3 T.F. ARVOIA, 1976. Ibid.
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boundaries, and was generally incomplete. CDF hoped, too, to
establish that a THP should cover only the amount of area that
could be reasonably logged in one year. Bunyan has had the
policy of preparing plans for large areas and logging whatever
portions are needed to meet market needs. This made it hard for
CDF to find the loggers when making inspections and to locate
areas to check for restocking. While the board upheld the denial
on all the other grounds, the limitation of the THP to one year's
logging was rejected.

A THP of Georgia-Pacific Corporation at Big River and one
submitted by Louisiana-Pacific Corporation at Rockport were
denied because they lay partly within proposed Coastal Zone
Special Treatment Areas. The coastal Act required special
protection for such areas. The rub was that the Coastal
Commission had not yet established the Special treatment Areas,
nor had they developed proposed special rules for the protection
of such areas. Both companies appealed to the board in February
1977. Appellants believed CDF lacked authority to deny a plan
for failure to comply with rules that did not yet exist.

During the hearing on the GP plan, RPF Jere Melo offered to
amend his plan to remove the area in the coastal zone so the
board could approve the rest. Counsel advised that the board
could not allow this because the plan approved by the board would
then be a different plan from the one under appeal. Counsel
further advised that original review of THPs belonged to the
.Director of Forestry, not to the board. The board upheld the
denials.

The issue of how much area a THP should properly cover came
up again for discussion during the May 1977 meeting of the board.
The board at that time expressed concern about proper appeal
procedures. Questions centered on whether the board could base a
decision on information outside the plan record and whether CDF
could base a denial on matters outside the board rules. CEQA
requirements that went beyond Forest Practice Act requirements
were the main issues. At that same meeting, the board heard
appeals of the denial of several plans in the Redwood Creek
basin, upstream from the then national park boundary. The board
upheld the denials, but not without controversy.

1977 was a busy year for THP appeals. Besides several more
sets of Redwood Creek plans, two others also came up for appeal.
The appeal of Rogue Valley Plywood, Inc., in August, turned on a
dispute over whether a portion of the THP area lay on national
forest land. The U.S. Forest Service testified that a resurvey
had moved the property lines. The questions concerned accuracy
of the THP and whether the rules covered this situation. The
board agreed with CDF that the plan contained inaccuracies and
upheld the denial.
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The appeal of Pumpkin Logging Co. in September 1977 was
denied with surprisingly little controversy, considering that
publlc notice was at issue. A neighboring Y.M.C.A. camp had been
using a portion of the property under permit as an outdoor
worship certer. Logging would have affected the worship area.
The camp had not received notice and had protested. CDF denied

the plan, and Pumpkin appealed.

Oon February 5, 1980 the board heard an appeal by Robert
McKee concerning a plan denied by CDF because the U.S. Bureau of
Land Management wanted to add the land to the King Range
Wilderness Area. Obviously, logging would damage its value as
wilderness. Mr. McKee retorted that he had tried to sell the
land, but that BIM had not moved to complete the purchase. He
would willingly amend the THP to delay start of logging until the
end of the year to give BLM more time to act. The board learned
once again that it could not review a plan amended during the
hearing. Still, while it upheld the denial of the plan in
question, the board made it clear to all parties that it would
approve a plan worded as suggested. Mr. McKee then resubmitted
his plan with the delayed start-up date. CDF approved it, and
BIM got busy with the purchase.

Together, all of these appeals established a pattern that,
by law, original review of THPs belongs to CDF; the board may
decide an appeal only on the record and only on the plan in the
form it was denied. Later, in 1979, several persons requested
that the board intervene in the approval of certain THPs still
under active consideration by CDF. The board's counsel affirmed
that it held no authority to do so.

For many years, the only recourse for a plan submitter whose
plan had been denied, then appealed and rejected by the board,
was to resubmit the plan through the full review process. This
was an unnecessary burden if the submitter was willing to amend
the plan to conform with CDF's original objections. 1985
legislation carried by Assemblyman Norman Waters (AB 507)
corrected this problem. Now such a plan may be amended by the
submitter and approved by CDF if done within ten days of the
board hearing. It still does not allow amendment of the plan at
the time of the hearing, although the hearing process may well
help determine what amendments will be acceptable.

TIMBER HARVESTING PLANS ON ICE: PRC 4555 REFERRALS

Chapter One describes SB 886 and its provision for CDF to
withhold decision on a plan and to refer policy questions to the
board. This process caused more than a little head-scratchlng at
first. After learning that the bill had been signed by Governor
Brown in September, 1979 the board perhaps rather belatedly
debated whether it was appropriate to base a major policy
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decision on a single plan. The board tried valiantly to
establish a practice that on such referrals, details about the
specific plan would be kept out of the discussion. Board members
reasoned was that the plan might still be denied and come to them
on appeal, and they wanted to remain free of any preconceptions.
The idea rarely worked, however, as it proved nearly impossible
to avoid the circumstances of the specific THP. Inevitably, the
plan submitter would appear to give the other side of the story,
and the debate would soon begin to sound exactly like an appeal.

The 4555 referral procedure has proven clumsy and not highly
effective, at least in its original intent. As a means to obtain
environmental mitigations in a THP, however, it still has value.
As pointed out in Chapter One, most private RPFs usually accede
to CDF requests for environmental mitigations, preferring not to
test the issues. Regardless, the board has not often looked with
favor on requests for emergency rules for individual plans. Even
an environmentally sensitive member like George Dusheck :
criticized it as "ex post facto regulation," at a July 1981
hearing. CDF had referred a question to the board about counting
hardwoods for stocking. Mr. Dusheck insisted that CDF had to
show strong proof of necessity before he could approve any such
rule request.

Oon more than one occasion, CDF was able to use PRC 4555 to
pass a hot potato to the board. In May 1982, CDF came under
pressure from the Department of Parks and Recreation to deny a
Georgia-Pacific Corporation THP near the proposed coastal trail
in northwestern Mendocino County. Lacking any authority, CDF
withheld decision on the plan and took the issue to the board,
requesting a special rule. The board refused to adopt the
requested rule, and Director Pesonen allowed the plan to become
approved without a signature. The Soquel Creek and old-growth
redwood cutting controversies described in Chapter One were other
such examples.

The board didn't always balk, however. In July 1979 CDF
faced a THP that lay within a congressionally designated
wilderness area. The owner wanted to sell the land to the Forest
Service, but the sale had progressed very slowly. The THP was a
fairly transparent effort to hurry the purchase. The board
approved an emergency rule allowing CDF to deny the plan, but put
in an early sunset date, October 1, 1980 to get things moving.

It worked. The Forest Service quickly bought the land before it
could be logged.

Readers may wonder why this particular rule didn't work in
the McKee case described earlier. Application of the board's
temporary new rule had required that purchase be funded and
imminent, factors not clearly present in that earlier case.

In other instances, the board provided guidance without
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necessarily adopting any new rules. Faced with expanded use of
the "Modified Shelterwood Silvicultural Method" in July, 1978 CDF
requested guidance because the results of logging tended to look
a lot like clearcuts. That's approximately what the board told
CDF: if it has the same effect as a clearcut, treat it as a
clearcut under the rules. The board thought the rules already
clear enough on that subject.

Oon February 2, 1988 the Board of Forestry heard a request by
CDF to consider the adequacy of existing Forest Practice Rules to
protect wildlife habitat provided by privately owned old growth
redwood. Recent court cases, particularly EPIC v. Maxxam, and
concerns expressed by Department of Fish and Game made it
necessary, CDF believed, for the board to consider the issue.
Four THPs had been held up pendlng board action on the questlon.
Department of Fish and Game identified seven wildlife species of
special concern, believed to depend primarily on old-growth

habitat.

The board found, however, that inadequate evidence was
presented to justify an emergency finding. They further found
that, given the information available, the board's existing rules
provided adequate protection. The upshot of the hearing was an
emergency decision to delete 14CCR 898.1(f), the rule that
required the Director to bring such issues to the board. Later,
though, on April 6, 1988 the board rethought its earlier action
and decided not to make the deletion permanent. Members
apparently realized the director needed the discretion afforded
by the rule. At the same time, a better, more definitive rule
seemed very desirable.

Subsequent developments in the Maxxam case possibly will
have broad implications. On April 14, 1988 CDF decided that its
only recourse, in view of the demands of the Department of Fish
and Game, was to deny two of the plans in question. The company
appealed the two plans to the Board of Forestry, which heard the
appeals on June 7. The board, in essence, considered the Fish.
and Game requests to be excessive and voted to overturn CDF's
denials. A central issue was whether the wildlife species were
sufficiently threatened to justify the information requested.
Since Fish and Game could not provide convincing details, the
board felt it could not declare that the species deserved special
treatment. Readers should not think of this as a confrontation
between CDF and the board. Quite the contrary, it seemed the
only way to ventilate the issues.

The Sierra Club Environmental Defense Council immediately
filed suit to block the THPs. In a decision handed down on June
28, 1988 the Humboldt County Superior Court not only refused to
grant the restraining order but went on to compliment the board's
decision making process. The court further stated that the
petitioners were not likely to succeed with further litigation.
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This decision undoubtedly will be appealed. Stay tuned.

DEPARTMENT SUGGESTS RULE AMENDMENTS

On more than one occasion, CDF has offered the board
substantial proposals for rule amendments, as authorized by the
Forest Practice Act. The offerings have met mixed acceptance.

In December, 1976 CDF requested the board to consider rules for
cumulative impact review and for continued road maintenance after
completion of logging. The DTACs unanimously rejected the
cumulative impact rules and seriously questioned the road
proposals. A task force appointed to study the road rule could
come to no workable conclusion. 2gain, in October, 1977 CDF
proposed a comprehensive set of rule revisions intended to
improve enforceability and effectiveness. These suggestions went
to the DTACs which received them with little enthusiasm. Some
DTAC members criticized CDF for doing what they believed was a
job that rightfully belonged to the DTACSs.

One of CDF's recommendations was to clean up the rules on
silvicultural practices because of a belief that terminology was
used incorrectly. CDF believed the selection method especially
needed improvement; as described in the rules it seemed to
provide very few standards. Although not warmly received by the
DTACs, Chairman Vaux agreed with CDF and made it a personal
project. Eventually, under his forceful dlrectlon, substantial
changes were made, as described in detail in Chapter Seven.

In November, 1977, immediately after the governor signed SB
886, Chairman Vaux asked CDF to develop suggested rule revisions
to govern the director's use of discretion. He sensed a big job
ahead and wanted to get the jump on it. CDF delivered its
proposals at the April 1978 board meeting. Again, the proposals
made little headway at the time. Nevertheless, the board had
begun to move toward almost total rule revision under the twin
incentives of Section 208 and AB 1111. COmpletlng the revisions
took nearly six years, but many of CDF's ideas eventually found
their way into the rules.

By early 1983 it became apparent that the board's many rule
revisions at last were all about to go into effect. CDF then saw
a need for board guidance on how to implement the new rules on
existing plans. PRC Section 4583 in the Forest Practice Act
essentially requires that, except for stocking standards, new
rules apply to existing THPs. The law makes allowance for plans
where "substantial" liabilities have been incurred "in good
faith" and adherence to new rules would cause "unreasonable
expense.,"

As with many laws, this one left more questions unanswered
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than answered. CDF needed to know how much work under an
existing THP amounted to "substantial liability?" How much
additional expense to adhere to the new rules would the board see
as "unreasonable?" The board adopted a policy on May 4, 1983
that says, in summary, if work has begun, the plan may be
completed under the former rules. If no work has begun, the new
rules govern. "“"Work" includes preparation such as marking and
flagging. Stocking standards were not at issue.

TRAINING OF FORESTERS AND TIMBER OPERATORS

Early in the development of its rules, the board asked CDF
to open its own relevant training programs to company and
consulting foresters. Private RPFs often have no ready access to
training on forest practice regulations and many had requested
such training. Up to 1983, though, not many opportunities
occurred to carry out this request. Then with the coming of so
many new rules all at once, everyone needed training. Therefore,
instead of CDF schools to which outsiders would be invited,
cooperative schools were organized in which CDF was merely one of
the participants. This seemed to make the training more readily
acceptable to many persons.

The California Forest Protective Association, the Associated
California Loggers, the Forest Landowners of California, and CDF
sponsored a statewide series of seminars in March and April of
1983. 1Instructors and discussion leaders came from several
organizations, including the University of California, Humboldt
State University, the Agriculture Extension Service, as well as
the sponsoring organizations. The subjects included the new
rules on silvicultural methods, stocking sampling, and Erosion
Hazard Rating. Several hundred state and private foresters, land
owners, and timber operators attended.

Later, in the fall of 1983, another similar series of
seminars was conducted to explain the new watercourse and lake -
protection rules. The Agricultural Extension Service, Dept. of
Fish and Game, Water Resources Control Board, Calif. Licensed
Foresters Association, and CDF were the primary sponsors of this
series. The trainees included many representatives of all the
sponsoring agencies, as well as state and private foresters and
land owners. This series of seminars grew out of a training
program offered by the U.S. Forest Service and the Environmental
Protection Agency at Breckenridge, Colorado in 1981.

Robert Doty, a U.S.D.A. Forest Service hydrologist working
for CDF on an Interagency Personnel Assignment, developed a
pictorial guide to watercourse classification that became a
valuable training aid. In connection with these same seminars,
Extension Forester Peter Passof developed a video tape and slide-
tape show to help explain the complexities of the new rules.
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In August, 1984 CDF and the staff of the University of
California Blodgett Forest sponsored a three-day field school on
THP preparation with emphasis on the new rules. Half of the
trainee slots were held open for foresters from private industry
and representatives of review team agencies. One water board
employee, three Fish and Game biologists, and six industry
foresters actually participated. RPF William Snyder of
Fiberboard Corporation and Judy Tartaglia, a wildlife biologist
with the U.S.D.A. Forest Service, helped conduct the course.
Robert Heald and Scott Holmen of the Blodgett Forest staff made
invaluable contributions. The school featured teams of three or
four persons from diverse backgrounds. Each team made an actual
THP in a realistic forest setting, based on simulated scenarios
and restraints drawn from life. The THPs were put through a
review team analysis using a genuine review team brought in from
CDF's Redding office. Then, the review team conducted a
"preharvest inspection" with all other trainees in attendance.
Each THP team had to Jjustify its plan, not only to the review
team but to the other teams.

These fiéld schools proved so successful that they have been
repeated every April since then with little change in format.

To help implement the new rules on roads and landings, in
1984 CDF published "A Basic Guide on How ‘to Plan, Construct, and
Maintain Small Forest Roads." This book was prepared for CDF,
under contract, by a team from Chico State University led by
project Director W.A. Gelonek. The CDF Contract Administrator,
Forester Harold Slack, made no small contribution to the contents
of the Guide.

Another training program was developed by CDF to help timber
operators learn more about the Forest Practice Rules. This
program consists of an expanding series of video tapes and
parallel slide-tape shows that tell why, as well as how, the
rules are intended to work. The shows are couched in laymen's
terms. They're colorful and full of action. The Associated
California Loggers was a full partner in the development of these
films, along with a team from Chico State University. ACL and
CDF have handled the distribution. Six shows are available at
present, and four to five more will be produced as funds become
available. They feature practical, on-the-ground, in-the-woods
instruction. They avoid "horrible examples," and they stress a
positive message. Sample audiences have responded favorably.
Production was guided by Forester Douglas Wickizer and Soil
Scientist John Munn of CDF and Ed Ehlers, Executive Officer of
the Associated California Loggers.

Toward the end of 1986, Dan Foster, CDF's staff
archeologist, and his assistant, Richard Jenkins, put on a series
of six training sessions. Two more were held in 1987. The
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advent of serious concern for the protection of cultural
resources has stimulated the interest of professional foresters
and other forest personnel. These sessions were attended by
several hundred state and private persons in many parts of the
state. They featured visits to actual archeological sites with a
chance to dig and sift for cultural remains. Again, these
classes were very popular, demonstrating that when given adequate
guidance, those who work in the woods will strive to protect all

resources.

THE FRANCIS H. RAYMOND AWARD

CDF and the Board of Forestry have together recently
developed the Francis H. Raymond award to honor individuals or
groups who have made outstanding contributions to forestry.
Francis Raymond was state forester from 1955 through 1970. He
remained active in professional forestry affairs during
retirement until his death in 1984. He lobbied the legislature
for two years to obtain passage of the Professional Foresters Law
and worked hard for departmental status for CDF. He held RPF
License Number 1 and occupied the chair of the Professional
Foresters Examining Committee for several years.

CDF originally suggested a "Logger of the Year" award for an
individual timber operator's outstanding accomplishment. Oregon
has a program of this type that has proven quite popular. The
program provides an opportunity to give publicity of a positive
nature to a group that often receives negative press. Neverthe-
less, the concept did not catch hold in this state. 1Instead, at
the suggestion of timber operators and foresters, the award was
designed to allow recognition to a broad array of individuals and
groups. The winners of the first awards were announced on March
7, 1987. Dr. John Zivnuska, Forestry Professor Emeritus at the
University of California was named for his energetic efforts to
advance professional forestry in California and the nation. A
group award was presented to the Trees Are For People Project for
its efforts in conservation education.

The award consists of a cash grant to be used for a
conservation project of the recipient's choice: educational
materials, display, slide tapes, tree planting, etc.

THE BOARD OF FORESTRY AND REGISTERED FORESTERS

The board holds the legal responsibility for registration
and licensing of professional foresters. The histories of
forester licensing and forest practice regulation in California
have been closely connected for several years. Even before the

Bayside v. San Mateo County decision in 1971 that voided the 1945
Forest Practice Act, proposals for forest practice act revisions
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often suggested a need for forester licensing. Foresters had
tried for licensing as early as 1963. Assemblyman Edwin 2'berg's
1972 bill, AB 2346, a forerunner of the eventual 2Z'berg-Nejedly
Forest Practice Act of 1973, included a forester licensing
requirement. The bill would have granted even greater legal
responsibility to RPFs and Timber Harvesting Plan specialists
than the act that was eventually approved.

Nevertheless, as things got under way with the new Forest
Practice Act in 1974 and 1975, the board did not take advantage
of RPFs as much as they might have. The first real inkling of
how the board could use the professional standing of RPFs came
with the passage of SB 886 in 1977 as related in the chapter on
CEQA and Functional Equivalency. An impasse over review of
alternatives was broken by giving the basic responsibility to
RPFs. This action, in turn, led to a serious reevaluation of
their responsibilities by foresters themselves.

This self-reevaluation among RPFs came about in a rather
curious way. Chairman Vaux had spoken to the Redwood Region
Logging Conference about the new role for RPFs resulting from the
new regulations. He asserted that RPFs would have to bear a
greater responsibility for protecting public values as put forth
in law and regulation. He suggested, too, that greater
responsibility required greater accountability. The board staff,
including at the time this writer, sought to give wider
distribution to the points made by Dr. Vaux. The staff members
wrote a letter dated April 12, 1978 to all RPFs, attempting to
convey the essence of Dr. Vaux' speech.

As it turned out, the letter might have been more carefully
phrased. Much controversy still surrounded anything related to
CEQA, and most of those receiving the letter misunderstood its
intent, taking it to mean that their loyalty to their employers
would have to be compromised in some way. Ensuing discussions to
clarify the intent actually turned out to be quite healthy. (A
story about using a two-by~-four to gain the attention of a mule
comes to mind but will be left untold.)

A benefit that appears to have grown out of the events
surrounding the letter of April 12, 1978 was formation of the
California Licensed Foresters Association (CLFA). Not in any way
affiliated with the board or CDF, the CLFA has assumed an active
role in representing the RPFs who prepare THPs before the board,
CDF, and the legislature. Theirs has been a professional voice
not often heard previously.

One of the early recommendations of CLFA was for the board
to form an RPF Liaison Committee. The board did so by resolution
on August 6, 1980. The Liaison Committee has made particularly
valuable contributions to the THP noticing procedures. It also
helped with development of revisions to the rules for
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consideration of alternatives under CEQA. This latter assistance
demonstrates how events often go in circles. CLFA arose out of
a protest over review of alternatives and eventually gave direct
aid to that very review process.

The board has, of course, the responsibility to discipline
RPFs. The Forest Practice Act and the rules of the board place
many duties on RPFs, but the act does not provide many penalties
applicable directly to RPFs. Most RPF violations, therefore,
must be punished under the Professional Foresters Law. Under
that law, licensed foresters may have their licenses suspended or
revoked for, among other things, deceit, gross negligence, and
incompetence. A number of allegations of such violations have
been made against RPFs over the years. Few of these become
public, however, because investigations must remain confidential
until and unless a decision is made to pursue one of the
specified penalties.

The board has not often taken public disciplinary action
because most alleged violations either resulted from simple
misunderstandings or did not warrant such severe penalties. One
license was revoked on February 22, 1979. The charges were
centered on incompetence as demonstrated by inability to comply
with the Forest Practice Act. A second license was also revoked,
but for matters largely unrelated to the Forest Practice Act.
That license was later reinstated after a successful appeal of
the penalty. Administrative Law Judges found in favor of the
licensees in two other attempts in 1979 to have licenses revoked.
Oone of these cases involved the Forest Practice Act in part, but
the other did not. The Professional Foresters Examining
Committee has sent a number of letters of warning in cases where
they have believed the facts warranted.

In January, 1988 the board took action to discipline an RPF
for his failure to fulfill conditions written into a THP in 1985.
The RPF did not contest the accusations against him. The board
suspended his license for one year but allowed him to complete’
work on two THPs and placed him on probation for nine months of
his suspension.

The California Licensed Foresters Association, together with
the board and the Society of American Foresters, in 1984
sponsored legislation to strengthen the Professional Foresters
Law. The bill was SB 2041 by Senator Henry Mello. It added the
crimes of gross negligence and material misstatement of fact to
the grounds for disciplinary action. The bill also deleted the
troublesome modifier from "gross incompetence" as one item
justifying discipline. The statute of limitations was extended
from two to five years. RPFs were required for the first time to
certify that they or a designee have personally inspected areas
covered by THPs that they have prepared.
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The bill also required the board to adopt criteria to
determine when commission of a felony justifies discipline.
Criteria to evaluate rehabilitation to allow reissuance of a
license following suspension or denial were also required. The
board had long sought several of these improvements. The changes
helped bring the Professional Foresters Law into line with the
strongest of the professional licensing laws in this or any
state.

BOARD OF FORESTRY CENTENNIAL

Under the leadership of Chairman Walt, the board celebrated
its 100th birthday in 1985 with a solid effort to establish its
own future. It spent 1985 looking to the future of forest and
range management in California. The board made a strong effort
to facilitate communication between decision makers and persons
interested in forestry and range management. The process began
with a conference entitled Centennial I held in Yosemite National
Park in March of that year. More than 200 key decision makers
from a wide variety of backgrounds gathered to discuss their
perceptions and concerns for the future. The conferees gdeveloped
a general vision statement for forestry in the year 2000 and a
listing of many related concerns.

The process continued through September, 1985 at task force,
advisory committee meetings, and at a fire symposium.
Approximately 160 people participated in these groups. They
closely examined the vision statement developed earlier,
identified the issues that needed resolving to achieve the
vision, and suggested strategies for resolution. In all, twenty
key issues were identified and grouped into five broad
categories. These included: (1) rural economic stability and
development; (2) protection and maintenance of the biological
base; (3) social pressures on the rural land base; (4) rights and
responsibilities of private and public ownership; and (5)
coordination and planning.%

The board held a second major conference entitled Centennial
II in Sacramento during December, 1985. Governor Deukmejian
keynoted this conference. Dialogue that began at Yosemite
continued, and the conferees produced over 30 suggestions for
action. Many of the suggestions relate to or directly affect the
forest practice program, including the following: (1)
Identification of regulatory costs and benefits, with a goal of
distributing costs and benefits more equitably through regulatory

4 CALIFORNIA STATE BOARD OF FORESTRY. Forerunners of .
Forestry's Future, Centennial Anniversary, 1885-1985. Centennial

I Conference, March 4 & 5, 1985. California State Board of
Forestry, 1985. 27 pages.
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adjustments, (2) Development of better harvesting equipment and
techniques, (3) Development of better public understanding, (4)
Development of policies to discourage fragmentation of
ownerships.>

Whether the board can accomplish all of these needed
actions by the year 2000 remains to be seen. Regardless, the
list demonstrates the board's willingness to look ahead and work
to solve problems not yet readily apparent.

5 CALIFORNIA BOARD OF FORESTRY. Issues and Strategies

Document for the Development of the Centennial Action Plan.
Centennial II Conference, December 4 & 5, 1985. California State
Board of Forestry, 1985. 35 pages.
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Chapter 3
REDWOOD NATIONAL PARK

The years immediately following Functional Equivalent
certification were dominated by pressures for protection and
enlargement of Redwood National Park. The creation in 1968 of a
28,000+ acre Redwood National Park left very few people happy.
(Another 28,000 acres in nearby state parks were for a time
considered part of the national park. The state parks may yet
one day become part of the national park system, but for the
time being, that part of the acquisition is on hold.) Perhaps
only the. timber companies in the region could be considered to
have been slightly grateful; they had faced the prospect of
having even more of their lands taken for park purposes.

Agitation for enlargement continued without let up. The
arguments were based largely on two points, namely that the area
simply wasn't big enough to justify national park status, and the
area was so small as to be threatened by adjacent timber
harvesting.

WORMS AND SLUGS

The original park had simply been a compromise. The size
was reduced from earlier proposals because of the cost. (The new
park contained some of the most valuable commercial forest land
in the world.) The tallest known redwood trees for which
acquisition of the park had been a major purpose were not even
located within the main part of the park. They were located
instead in a grotesque piece of property known far and wide as
"the worm." The worm was a narrow strip of land running south
from the main park for eight miles one quarter mile wide on
either side of Redwood Creek. The whole park on a map looked
like nothing so much as a cat sitting on a fence with its tail
dangling. Some unsympathetic souls even suggested that the
original park acquisition was designed to be unmanageable so as
to lend weight to arguments for eventual enlargement. Whether by
design or by accident, the result was pretty much the same.

The lands immediately adjacent to the worm belonged to
Arcata Lumber Company, Louisiana-Pacific Corporation, and Simpson
Timber Company. Louisiana-Pacific owned most of the uncut old-
growth timber and most of the land, especially upstream from the
park. These lands are quite steep and naturally unstable. The
timber owners had committed themselves to a program of clear-
cutting, followed with replanting. Since park acquisition,
however, the clearcut patches had been small and separated by
uncut patches, pending regeneration of the cut areas. Never-
theless, even small, scattered clearcuts engendered hostility.
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Obviously, the arrangement was an unhappy one. In the eyes
of many observers, the tallest trees in the world were subject to
great danger from adjacent timber harvesting. Moreover, the main
part of the park located downstream was thought to be at risk
from the silt load in the stream bed. This load of silt was
frequently described as moving downstream like a slug. This slug
was further described as almost certain to harm the grove that
contained the world's tallest trees. The trees might be toppled
or, at the very least, smothered by a bulldup of rocks, rubble

and soil over the root 2zone.

Conservationists tended to blame most if not all of the silt
load on timber harvesting, despite evidence showing that a large
part had occurred naturally. Geologists studying the Redwood
Creek drainage had pronounced it one of the most unstable in the
world._ The creek itself carried one of the heaviest known silt
loads.l Though assumed to be important, the part contributed by
logging was impossible to measure. Major floods had hit the
area three times in 1955, 1964, and 1972 to help add to the
confusion over the source of the sediment load.

It should be noted that interest in a Redwood National Park
did not begin in the 1960's. The 1919 minutes of the Board of
Forestry describe a lengthy debate on the need for such a park.
In those days the board had a primary responsibility for
recreation in California.3 Although recreation ceased being a
major concern of the board in 1927, the matter did not completely
disappear from their agendas after that. Few old-time residents
of the redwood region will forget the efforts of Senator Helen
Gahagan Douglas in the 1940's to create national parks and
forests in that area. The redwoods have long evoked reverence

1 gp HELLEY, LUNA LEOPOLD, STEVE VEIRS, GERARD WITUCKI,
ROBERT ZIEMER. Status of Natural Resources in Redwood Creek
Basin, Redwood National Park. A report to the Director of the
National Park Service from a Scientific Evaluation Team.
National Park service, 1975. 8 pages.

2 DpDR. RICHARD JANDA, quoted by Resources Secretary Claire
T. Dedrick at hearing of House Committee on Government
Operations, Subcommittee on Conservation, Energy and Natural
Resources, San Francisco, California, September 18, 1976,
Appendix B, Redwood National Park Expansion Alte atlves,
Department of Parks and Recreation, State of California, April
1977.

‘3 C. R. CLAR. (California Government and Forestry from
Spanish Days to 1927. California Department of Forestry and Fire

Protection, 1959. 623 pages. See page 226.
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and awe among observers. While not so large in circumference as
their cousins in the Sierras, the coastal redwoods have enormous
girth and are unmatched in height. No one should be surprised
that the public at large cares about their preservation.

LEGAL MANEUVERING

At the same time that pressures for park enlargement were
mounting, demands were building for stronger regulation of
logging near the worm. Obviously, while the hope was to obtain
protection through enlargement of the park, everything p0551b1e
would be done to prevent the park from being damaged.

The 1968 Redwood National Park Act contained provisions for
the Secretary of the Interior to develop agreements with adjacent
landowners to protect the worm. The local park managers and the
companies did enter into some agreements, but they were never
signed by the secretary. The companies nevertheless respected
the agreements.

In 1974 the Sierra Club sued the National Park Service for
failing to use the protectional measures in the park act. The
club asserted that, as a result, logging had damaged the park.
The club won its suit. The park service tried but failed to
obtain legislation allowing them to regulate logging next to the
park. They then went ahead in March 1976 with a list of land use
requirements of their own. The companies countered with a set of
requirements that they would agree to follow. The park service
asked the U.S. Department of Justice to impose the park service
requirements on the companies. Justice did not move on this
request.

The Natural Resources Defense Council (NRDC) suit against
Arcata National Corporation in 1974 dealt primarily with the
threats to the national park. This was the case that led to the
famous decision by Judge Broaddus making the Forest Practice Act
subject to CEQA. The opening paragraphs of Chapter One of this
narrative describes that case. Thus, the park came to affect the
state's Forest Practice Program in a profound way. At about the
same time, the California Attorney General sought an injunction
against the three companies, seeking to require the companies to
improve their harvesting practices. The injunction was never
granted, but it was part of the total squeeze. Finally, in 1977,
the three principal companies signed an agreement permlttlng the
Attorney General to inspect their lands and to review company
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THPs. In return, the Attorney General dropped his suit.4

While all these legal actions were taking place, the
National Park Service and its allies were regularly urging the
Board of Forestry to act on its own to protect the park. State
Resources Secretary Dedrick had addressed the board in September
1975 about the park's needs. The board had taken a field trip to
the park area in the fall of 1975. At its January 14, 1976
meeting, it considered a set of special regulations suggested by
State Forester Larry Richey. The board passed a resolution
declining to impose new rules or a moratorium on cutting in the
area. Governor Brown had appointed few members to the board; the
resolution only garnered two negative votes. The Board did,
however, direct the state forester to exercise discretionary
authority to impose the rule improvements that he had proposed to
the board. This would be done on a case by case basis as needed

on individual plans.

CDF gave careful consideration to plans submitted
thereafter, but few were denied. The companies for the most part
went along with extra protectional measures written into their
plans. CDF did deny one plan submitted by Simpson Timber Company
on August 26, 1976. This denial was not appealed.

The so-called Winsler-Kelly Report> came in for a great deal
of discussion during this period. The report showed data based
among other things on hydrologic data and laboratory analyses of
sediment deposits collected near the mouth of Redwood Creek.
These data appeared to indicate that the vast preponderance of
runoff and sediments had resulted from natural causes unrelated
to logging. Dr. Clyde Wahrhaftig, a professor of geology at the
University of California and a Board of Forestry member disputed
the Winsler-Kelly findings in a letter to the board in June 1976.
Eventually, Dr. Wahrhaftig was proven correct when Winsler and
Kelly representatives acknowledged the discovery of errors in
their data. There is no question that the discrediting of this
report did much to undermine industry's case against stiffer
regulation in the area. It probably had little to do with the
eventual expansion of the park, however.

4 c. FRED LANDENBERGER. Gains and Losses, California
Forest Protective Association, 1909-1988. CFPA, 1988. 271

pPages. See page 221.

. 5 WINSLER AND KELLY CONSULTING ENGINEERS. Redwood Creek
Sediment Study. Winsler and Kelly Water Laboratory, 1975.
44 pages.
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NATIONAL PARK SERVICE PRESSURES THE BOARD

Early in 1976 the Board of Forestry engaged in some
unpleasant correspondence with Nathaniel Reed, Assistant
Secretary of Interior in charge of the Park Service. On May 24
Mr. Reed wrote a critical letter demanding board action to allow’
park service inspection teams onto company lands to evaluate
proposed THPs. He also demanded access to information concerning
plans of the companies for. other ecologically related areas. He
concluded with a strongly worded request for clarification
whether the board or the state forester could deny a THP that
engangered the park. He clearly believed that such authority
existed.

The Reed letter was personally delivered to the board by Mr.
George Von der Lippe, Superintendent of Redwood National Park, at
the board's May 25 meeting. Considering the far-reaching effect
of Mr. Reed's requests, the board could not answer the letter
immediately. The board considered a resolution that day to urge
the companies to allow the park service teams onto their lands.
At first they approved the resolution by a vote of 4-3, with
Chairman Nakae casting a tie-breaking vote. After an apparent
change of mind by Mr. Nakae, a motion to table passed by a vote
of 4-2, with Mr. Nakae abstaining.

Shortly thereafter, the companies decided to allow the park
service to place a single representative on the State Forester's
THP Review Team. This was something less than the park service
wanted but more than the companies had been willing to allow
previously.

On June 4 Chairman Nakae responded to Mr. Reed that the
board's power to halt logging was limited under the act, and that
they had seen no need for stronger rules. He briefly described
the direction given in January to the State Forester to work with
the companies to accomplish improved practices. He further urged
the park service to accept the offer of the companies to allow a
park representative to accompany the state team.

Up to that point, it had been unclear whether the park
service wanted to participate cooperatively with the state team
or simply to use the state process to accomplish its own program.
Mr. Reed's letter certainly implied the latter motive. The park
service did accept the offer made by the companies, bringing that
aspect of the controversy to a close.

The board on June 23 requested an opinion from the Attorney
General concerning the authority of the board to require the
State Forester to include a park service representative on a
Review Team. That opinion was delivered in a letter dated
October 8, 1976 saying, in summary, that the State Forester could
appoint all persons needed to carry out his own review
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responsibilities. If he needed a park service representative, he
had adequate authority to require the companies to allow that
person to participate as a team member. If he didn't need one,
the board could not require it. Since early in the controversy,
the State Forester had taken the position that the state team had
sufficient expertise to meet his needs. The value of the park
service representative lay mainly in helping to identify
specific concerns of park management.

The park service obviously wanted information on which to
base an evaluation of cumulative impacts. The service continued
to press for long-range planning information including road
building plans. They.had attempted to obtain the information
directly from the companies but had been rebuffed. They hoped
the board might have legal authority to obtain the data and give
it to them. At the board meeting on July 22, 1976 in Chester,
Board Member Phil Berry moved to require CDF to deny THPs if the
companies refused to release such information. The motion failed
on a vote of three to three with, Chairman Vaux casting the vote
to create the tie. Board member Henry Trobitz who was Land and
Timber Manager for Simpson Timber Company in California did not
vote or participate in the discussion.

In a separate action, the park service sought to obtain
company planning documents that the California Attorney General
had obtained in connection with his 1974 law suit parallelling
NRDC. The Attorney General informed the park service and the
board that the information was confidential. Since it was
obtained for a state purpose, it could not be released.

PARK EXPANSION LEGISLATION

About that time, several bills were introduced in congress
to authorize and fund purchase of the park extension. Following
a field trip and hearings in Eureka and San Francisco in April,
1977 Representative Phillip Burton introduced H.R. 3813 that
would have added 74,000 acres - virtually the entire watershed of
Redwood Creek. Naturally, the Sierra Club preferred this
version. A smaller version calling for an extension of only
21,000 acres had been kicked around but never found a sponsor.

The Carter administration version was introduced in the
house as H.R. 8641 and in the Senate as S. 1976. It called for
48,000 additional acres. Both of these bills at first had
provisions for federal control over adjacent private lands, but
these sections were deleted before the bills passed. They both
contained unprecedented provisions to assist persons who might
suffer displacement from their jobs as a result of park
expansion. Organized labor sought and won these concessions.

The local economy was depressed, and new jobs created by the park
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would probably be at a lower skill and pay level than those lost.
These items stayed in the bills.

REDWOOD CREEK TIMBER HARVESTING PLANS DENIED

While the bills wound their way through the federal
congress, Arcata Redwood Co. filed one THP and Louisiana-Pacific
Corp. filed two THPs that lay within the areas of proposed
expansion. CDF denied the plans. The companies appealed to the
Board of Forestry which heard them on May 11, 1977. That hearing
may well have been one of the longest board meetings on record.
The meeting opened at 8:30 A.M. The hearing began at 8:50 A.M.
and ended at 10:30 P.M. Obviously, the matter was controversial.
The hearing at times became quite emotional.

The very day of the hearing, the Attorney General rendered
opinion #77